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J  U  D  G  M  E  N  T

Claimant,  Sri  Rajendra  Kumar  Jha,  has  filed  the  instant  claim 

petition  seeking  compensation  for  the  injuries  sustained  by  him in  a 

vehicular accident on 13.11.05, involving vehicle bearing Registration No. 

AS-01/E-4810 and AS-01/H-5621 which were insured with the New India 

Assurance Co Ltd. 
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According  to  the  claim  petition,  on  the  date  of  accident  i.e. 

13.11.05 while he was proceeding towards Bokajan from Guwahati in a 

bus bearing no. AS-01/H-5621, on reaching near Babathan Shiv Mandir 

on the National Highway 39 near Numaligarh Refinery, the truck bearing 

registration  No.  AS-01/E-4810,  which  was  coming  from  the  opposite 

direction, dashed against the bus from front side. As a result of which 

claimant  sustained  grievous  injuries  and  his  right  hand  was  crushed 

above the elbow joint. Immediately he was shifted to local hospital for 

treatment  but  because  of  his  serious  condition  he  was  brought  to 

Guwahati  where  he  was  surgically  operated  in  the  Aruna  Memerial 

Hospital and there was amputation of his right hand just above the elbow 

level. The surgery was performed by Dr Tulsi Bhattacharjya, Professor of 

GMCH.  

The offending vehicle no. AS-01/E-4810 was owned by OP No. 1, Sri 

Bimal Kumar Sarmah, driven by Sri Lakhindra Paswan, OP No. 2; insured 

with the OP No. 3, The New India Assurance Co Ltd.; and the vehicle no. 

AS-01/H-5621 was owned by Sri Pradeep Jadav, OP No. 4, driven by Sri 

Dhan Ranjan Deb, OP No. 5; and was insured with the OP No. 6, New 

India Assurance Co Ltd. As per claim petition, the rash and negligent 

driving  of  the  vehicle  no.  AS-01/E-4810  was  the  sole  reason  of  the 

accident. 

The claimant impleaded the owners, drivers and insurers of both the 

vehicles involved in the accident. The owners and drivers of the offending 

vehicle  did  not  participate  in  the  proceeding  and  as  such  the  case 

proceeded ex-parte against them.

The OP No. 3, insurer of the truck, New India Assurance Co Ltd, 

apart  from  raising  usual  legal  objection  pleaded  that  the  accident 

occurred due to rash and negligent driving of the bus and the truck was 

not at fault. Further it has been contended that the liability to pay any 

compensation to the petitioner would be subject to the condition that the 

driver of the offending vehicle possessed a valid driving licence on the 

date of accident and that the insured did not violate any condition of the 

insurance policy granted in respect of the offending vehicle.
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The OP No. 6. New India Assurance Co Ltd, insurer of the bus also 

raised usual legal objection and pleaded that the bus was not responsible 

for  the  accident  and  the  accident  occurred  solely  due  to  rash  and 

negligent driving by the driver of the truck.

On the basis of the pleadings by the parties, the following issues 

are framed :-

1 Whether  claimant  Rajendra  Kumar  Jha  sustained  injuries  in  the 
alleged road accident dated 13.11/05 involving vehicle no. AS-01/H-5621 
& AS-01/E-4810 and whether the said accident took place due to rash 
and negligent driving of the driver of the offending vehicles ?

2 Whether the claimant is entitled to receive any compensation and if 
yes, to what extent and by whom amongst the opposite parties, the said 
compensation amount will be payable ?

The  claimant  apart  from  examining  himself  as  witness  also 

examined Doctor Tulsidas Bhattacharjya who performed the surgery and 

he produced all the relevant documents. The contesting respondent did 

not adduce any evidence on their behalf.

I have carefully perused the entire materials brought on record, 

heard the submissions made by the learned counsels appearing for the 

parties and decided the issues as under :-

ISSUE NO. 1

The claimant  has  averred  in  the petition  and also  stated  in  his 

evidence that on 13-11-05 while he was travelling by the bus bearing no. 

AS-01/H-5621 from Guwahati towards Bokajan and when the bus arrived 

near Babathan Siva Mandir on the National Highway no. 31, the truck 

bearing registration No. AS-01/E-4810, hit the bus from front side, as a 

result  of  which  he  sustained  grievous  injury  and  his  right  hand  was 

crushed  above  the  elbow  joint.  He  has  categorically  stated  in  his 

evidence  that  the  accident  occurred  due  to  fault  of  the  truck.  He 

produced accident information report being Ex-1 and in this report also 

the truck has been shown as the offending vehicle.  It  also transpires 

from Ex-1 that Golaghat PS registered a case vide Golaghat PS Case NO. 
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556/06 u/s 279/337/427 IPC. According to the claimant, the truck was 

driven  in  a  rash  and  negligent  manner  and  due  to  this  reason  the 

accident occurred which has not been controverted in cross-examination 

and the claimant denied the suggestion that both the vehicles were at 

fault. The claimant produced Ex-2 to Ex-16 medical documents to prove 

that he sustained grievous injury and there was amputation of his right 

hand in the Aruna Memorial Hospital which was performed by PW-2, Dr 

Tulsidas Bhattacharjya, Professor of Orthopaedics, GMCH.

PW-2 fully corroborated the evidence of PW-1 and he also proved 

the  medical  certificates  Ex-11  &  Ex-16.  On  careful  scrutiny  of  the 

evidence of the claimant and doctor PW-2 and the documentary evidence 

produced  and  proved  there  is  no  doubt  that  the  claimant  sustained 

injuries  in  the  accident  which  was  caused  solely  due  to  rash  and 

negligent driving of the truck. Opposite parties have not adduced any 

rebuttal evidence. Thus, the oral evidence of the claimant side coupled 

with  the  documentary  evidence  mentioned  above  established  that 

claimant sustained injury in the motor accident due to rash and negligent 

driving of the truck. That the offending vehicle was insured with the New 

India Assurance Co Ltd, is not in dispute. Hence, this issue is decided in 

favour of the claimant.

ISSUE NO. 2

        In view of the discussion and decision of the foregoing issue 

claimant  is  certainly  entitled  to  compensation.  The  claimant  is  a 

mechanical  Engineer  of  the  Cement  Corporation  of  India,  posted  at 

Bokajan. His evidence reveals that after recovery he resumed his service 

and the concerned authority also allowed him to continue his previous 

job. 

Now the  most  pertinent  question  is  whether  there  was  loss  of 

income due to the disability suffered by him. The evidence of the doctor 

PW-2,  is  that  he  treated  the  claimant  from  14.11.05  to  19.12.05 

following traumatic amputation of his right upper limb at mid-arm-level. 

The doctor opined that he was having a total  permanent disability of 

90% in relation to function of right upper limb and 60% in relation to 
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functions of both upper limbs. The related documents Ex-9, Ex-11& Ex-

16 also established that right hand of the claimant was amputated at 

mid-arm-level and his disability is assessed at 90% with regard to the 

functions of right upper limb and 60% of both upper limbs (Dependent 

hand).  It  is  not disputed that the claimant is  an Engineer of Cement 

Corporation of India. According to the claimant he is getting his salary 

regularly from the concerned authority. It transpires from his evidence 

that due to the disability he is unable to do his trade and avocation and 

he is unable to perform his job to the fullest extent and he has become 

useless employee. At the age of 42 years he has lost all the promotional 

avenues and further advancement of his career.

The learned Advocate appearing for the insurance co, submitted 

that since there was no financial  loss due to the injuries, there is no 

necessity  of  granting  any  compensation  for  loss  of  earning  due  to 

permanent  disablement.  Inviting  my  attention  of  Section  47  of  the 

persons  with  Disabilities  (Equal  opportunities  etc)  Act,  1995;  he 

submitted that due to the disability the authorities cannot dispense with 

the service of the claimant or reduce him in rank and he must be given al 

benefits and promotion cannot be denied.

Learned Advocate for the claimant on the other hand, strenuously 

argued that right hand is the most important asset for an Engineer and 

his service career is bound to suffer due to amputation of his right hand. 

Although, he is getting salary in the existing post his chances of future 

prospect is bleak as he himself is unable to perform his trade and he 

even cannot apply for higher job in any other organization or institution. 

He referred to the decision of the Hon’ble Apex Court in the case of Raj 

Kumar -Vs- Ajay Kumar and another reported in 2011 (1) TAC 785 (SC). 

In this case the Hon’ble Supreme Court in para 4 of the judgment has 

laid  down  the  general  principles  relating  to  compensation  in  injury 

cases :

4. “The provisions of the Motor Vehicles Act, 1988 (‘Act’ for short) 

makes  it  clear  that  the  award  must  be  just,  which  means  that 

compensation should, to the extent possible, fully and adequately restore 
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the claimant to the position prior to the accident. The object of awarding 

damages is to make good the loss suffered as a result of wrong done as 

far as money can do so, in a fair, reasonable and equitable manner. The 

Court  or  Tribunal  shall  have  to  assess  the  damages  objectively  and 

exclude  from  consideration  any  speculation  or  fancy,  though  some 

conjecture  with  reference  to  the  nature  of  disability  and  its 

consequences, is inevitable. A person is not only to be compensated for 

the physical  injury. This  means that he is  to be compensated for  his 

inability to lead a full life, his inability to enjoy those normal amenities 

which he would have enjoyed but for the injuries.”   

In  the  aforesaid  judgment,  the  Hon’ble  Apex  Court  has  also 

summarised the principles for assessment of future loss of earning due to 

permanent disability. Para 13 of the Judgment is most relevant in this 

record which is reproduced below :-

“(i) All injuries (or permanent disabilities arising from injuries), do 

not result in loss of earning capacity.

(ii) The percentage of permanent disability with reference to 

the whole body of a person, cannot be assumed to be the 

percentage  of  loss  of  earning  capacity.  To  put  it 

differently, the percentage of loss of earning capacity is 

not the same as the percentage of permanent disability 

(except in a few cases, where the Tribunal on the basis of 

evidence,  concludes  that  percentage  of  loss  of  earning 

capacity  is  the  same  as  percentage  of  permanent 

disability).

(iii) The  doctor  who  treated  an  injured-claimant  or  who 

examined him subsequently  to assess the extent  of  his 

permanent disability can give evidence only in regard the 

extent  of  permanent  disability.  The  loss  of  earning 

capacity is something that will have to be assessed by the 

Tribunal with reference to the evidence in entirety.

(iv) The  same  permanent  disability  may  result  in  different 
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percentages  of  loss  of  earning  capacity  in  different 

persons  depending  upon  the  nature  of  profession, 

occupation or job, age, education and other factors.”

Some illustrations are also given in the aforesaid case (By the Apex 

Court). However, the fact of this case is slightly different. In this case 

there is no doubt that the claimant who is an Engineer suffered disability 

to the extent 90% with regard to his right upper limb and 60% with 

regard to both upper limbs, But after surgical operation and recovery he 

resumed his job and the authority also retained him and was drawing 

salary  as  before.  Evidence  of  the  claimant  is  that  chances  of  future 

prospect is bleak since he is unable to perform his job to the full extent 

and he is not likely to be promoted in future. In this regard his evidence 

has not been controverted and in my considered opinion I have to assess 

future loss of earning in the light of the judgment of the Apex Court in 

the aforesaid  case and the evidence of  the claimant  regarding future 

prospect.  An attempt is required to be made to elicit how the particular 

percentage of disability has affected the job that the person was doing 

and if not suitable for the some job, to what other type of employment 

that he is fit for in the changed circumstances and what is likely to be the 

loss  of  income.  The  person  may  continue  in  the  same  employment, 

despite such disability but ascertainment of loss of earning capacity will 

still be relevant to know the employability of the person in open market 

with the particular disability. The continuance of employment despite the 

injury may not itself disentitle the person from claiming compensation. In 

the instant case, evidence of the claimant is that his future prospect is 

bleak and he has become an useless employee due to the disability. His 

evidence  cannot  be  thrown  out  of  consideration  and  he  must  be 

adequately compensated for loss of future earning. 

Evidence  of  the  claimant  is  that  he  is  getting  Rs  13,000/-  per 

month as salary and he proved Ex-18 income tax calculation sheet of 

Bokajan Cement Factory, from which it is found that his annual income 

was Rs 1,61,872/-. There was deduction of Rs 2120/- as professional tax 

and Rs 2920/- as income tax. After deduction of the taxes his annual 
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income was Rs 1,56,832/-, say Rs 1,57,000/-. Although his permanent 

disability has been assessed at 60% but it was assessed with regard to 

the  function  of  both  the  upper  limbs.  The  doctor  is  silent  regarding 

percentage of permanent disability of the whole body. Since the claimant 

is  still  in  employment,  I  think  it  would  be  proper  if  his  disability  is 

assessed  at  30% with  regard  to  the  whole  body.  Now calculation  of 

compensation will be as follows :- 

Annual  income prior to the accident is  Rs 1,57,000/-   Multiplier 

applicable with regard to his age (41-46) is 14. Loss of future earning 

(30%  of  the  prior  annual  income)  Rs  47,100/-  x  14  =  6,59,400/-. 

Claimant has proved various medical documents being Ex-10(i) to Ex-

10(xviii)  series.  Scrutiny  of  the  medical  documents  transpires  that 

claimant  has  incurred  expenditure  of  approximately  Rs  58,959/-  on 

account  of  treatment.  However,  besides  the  pecuniary  damages  on 

account of medical expenses, claimant is also entitled to some amount of 

non pecuniary  damages on  account  of  pain,  shock  and  suffering  and 

incidental charges towards special food, diet, transportation etc and loss 

of  amenities  of  life.  Thus,  having  considered  the  nature  of  injury 

sustained by the injured and expenditure incurred therefor and the facts 

and  circumstances  of  the  case,  just  and  reasonable  compensation  to 

which the claimant would be entitled in the instant case is assessed as 

under :- 

Loss of earning  47,100 x 14 : Rs 6,59,400.00
Medical expenditure :  58,959.00
Pain and suffering etc. : 1,00,000.00
Loss of amenities of life : 1,00,000.00
Incidental expenses like special
Diet, food, transportation etc : 25,000  .00  

                                   Total : Rs 9,43,359.00

The amount is rounded off to Rs 9,43,000/-.

Award for further rehabilitation

The  doctor,  PW-2  who  treated  the  claimant  and  performed  the 

surgery  referred  him  for  rehabilitation  and  further  management  to 

AIIMS, New Delhi, where the doctor advised him to contact St Stephen’s 

Hospital  Tis  Hazary,  Delhi,  which  deals  with  artificial  prosthesis.  He 
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obtained one quotation Ex-14 from the said hospital, where the total cost 

of  prosthesis  along  with  component  cost,  hospital  fitment  charges  is 

shown as Rs 7,65,000/- and 100% advance payment would be required. 

Learned  Advocate  for  the  claimant  submitted  that  due  to  financial 

condition,  the  claimant  could  not  purchase  prosthesis  which  is  most 

essential for his age group, which will facilitate him to some extent to 

perform his  job as  Mechanical  Engineer.  The doctor  testified  that  the 

present cost is Rs 8,00,000/- to Rs 10,00,000/-. Since the claimant is 

unable to purchase prosthesis due to want of money I deem it proper to 

direct the New India Assurance Co Ltd, insurer of the offending vehicle to 

pay  the  cost  price  of  the  prosthesis  along  with  component  cost  etc 

directly to the concerned hospital to enable the claimant to procure the 

same from the said hospital.

A W A R D

       Rs 9,43,000/- (Nine lakh forty-three thousand) only is awarded with 

interest  @  6%  p.a.  from  the  date  of  filing  the  claim  petition,  i.e. 

03.03.06, till payment. The OP No 3, New India Assurance Co Ltd, is also 

directed to pay the cost price of the prosthesis along with component 

cost  etc  directly  to  the  concerned  hospital  to  enable  the  claimant  to 

procure the same from the said hospital. The award is to be satisfied 

within 30 days from the date of order.

Given under my hand & seal of this Court on this 11th day of July 

2012.

(P K Phukan)
Member

Motor Accident Claims Tribunal
Kamrup, Assam
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