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- VS-
1 Sri Gautam Choudhury

(Owner & driver of the vehicle no. AS-25/B-6606)

2 New India Assurance Co Ltd
(Insurer of the above vehicle) .. Opposite Parties 

Advocate for the claimant : Ms J Borah & Mr D Borah      
        Advocate for the OP No. 2 : Ms B Bairagi 

Date of hearing argument   : 15-11-12
Date of judgment                  : 15-12-12

J U D G M E N T

This  claim  case  has  arisen  out  of  a  road  traffic  accident  which 

occurred on 27.07.04 at Bora Service on GS Road, involving vehicle No. 

AS-25/B-6606, which was insured with New India Assurance Co Ltd.

The case of the claimant in brief is that on the ill-fated day at about 

9.00  AM  the  claimant  was  proceeding  from  Bhangagarh  towards 

Paltanbazar  in  his  bicycle,  suddenly  an  Auto-rickshaw coming  from the 

same direction driven in a rash and negligent manner, hit the claimant from 

back side, as a result of which the claimant sustained grievous injuries. 

The Auto-rickshaw was owned & driven by OP No.  1,  Sri  Gautom 

Choudhury. He has not contested the case and case proceeded ex-pare 

against him.

The Opposite  Party  No.  1,  insurer  not  only  denied the  averments 

made by the claimant in the claim-petition but also took the plea that the 

policy no. 530700/31/04/00007 was not issued in respect of vehicle no. 

AS-25/B-6606 but it was insured in respect of another vehicle bearing no. 
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AS-01/F-1774 which was owned by one Munindra Sarma. The  company 

also declined to accept the liability if there was violation of the terms and 

conditions of the policy.

On the basis of the pleadings, the following ISSUES were framed for 

adjudication :-

1 Whether  the  involved  vehicle  bearing  No.  AS-25/B-6606  (Auto-

rickshaw) is insured with the New India Assurance Company Ltd ?

2 Whether the claim-petition is maintainable against the Opp. Party No. 

2 (i.e. New India Assurance Co Ltd) ?

During  enquiry,  claimant  examined  himself  as  PW-1  and  an  eye 

witness as PW-2 and proved some documents. Contesting opposite party 

has not adduced any evidence. 

I have heard argument for both the sides, perused the evidences and 

documents and upon consideration of the same the issues are decided as 

under :-

DECISIONS AND REASONS THEREOF

ISSUE NO. 1

The claimant has averred in the petition and stated in his evidence 

that  on  27-07-04  while  he  was  proceeding  from  Bhangagarh  towards 

Bharalumukh  through  Paltanbazar  in  his  bicycle,  suddenly  the  Auto-

rickshaw  bearing  no.  AS-25/B-6606  which  was  driven  in  a  rash  and 

negligent manner, hit him from backside, as a result of which he sustained 

grievous injuries. Immediately after the accident he was taken to GMCH for 

treatment and thereafter he was admitted at Aruna Memorial Hospital on 

30.07.04 and was discharged on 02.08.04. Thereafter also he visited the 

hospital for check-up. In support of his oral evidence he produced police 

report being Ex-2 and corrected police report Ex-2(1) It would be pertinent 

to mention that after  filing of the written statement by the insurer,  the 

claimant  having  came  to  know  about  the  actual  policy  number  of  the 

offending vehicle rectified the mistake relating to the policy number after 
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obtaining permission from the Tribunal. Earlier claimant put the policy no. 

530700/31/04/00007 in the claim-petition on the basis of the police report 

where the policy number was shown as above.  Subsequently  the policy 

number after rectification was changed to 530700/31/04/00807 in respect 

of the vehicle bearing no. AS-25/B-6606. The claimant filed a fresh police 

report Ex-2(1) where rectified number has been shown. After rectification 

the insurer filed additional written statement urging the claimant to prove 

that the vehicle bearing policy no. 530700/31/04/00807 was involved in 

the accident. However,  company is silent as to whether they issued the 

above policy in respect of vehicle no. AS-25/B-6606 which is shown to be 

involved  in  the  accident.  No  rebuttal  evidence  also  adduced  by  the 

company. 

The claimant categorically stated that vehicle bearing no. AS-25/B-

6606 knocked him from behind.  His  version is  supported by PW-2 who 

claims to have seen the accident. He also deposed that the auto-rickshaw 

no.  AS-25/B-6606  knocked  the  claimant  from  behind.  Thus  the  oral 

evidence of the claimant coupled with the accident information report Ex-2 

and Ex-2(1)   and the evidence of  the eye witness established that  the 

claimant sustained injuries in the accident which was caused due to sole 

negligence of the driver of the offending vehicle. Since the insurer of the 

vehicle  failed  to  prove that  the  vehicle  was  not  insured  by  them,  it  is 

presumed that policy in respect of the vehicle was insured by company. The 

insurance  company  could  have  verified  the  facts  through  their 

investigation, but they failed to do so. Burden is on the insurer to prove 

that  the  offending vehicle  was  not  insured  by  them,  but  they  failed  to 

discharge the burden.

         ISSUE NO. 2

In view of the discussion and decision of the foregoing issue claimant 

is certainly entitled to compensation. Ex-4 is the discharge certificate of 

Aruna Memorial Hospital which shows that he sustained fracture patella ®. 

Ex-6, Ex-10 & Ex-11 are prescriptions, reports, Ex-7 & Ex-8 are disability 

certificates  and  Ex-9(i)  to  Ex-9(xii)  are  bills  and  vouchers.  From these 

documents it is also clear that the claimant sustained fracture injury in a 

motor vehicle accident. PW-2, Sri Sailen Kalita, an eye witness who also 
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corroborated the evidence of No rebuttal evidence has been adduced by the 

insurance company and it has been established that rash driving by the 

driver of the vehicle was the sole reason of the accident. Thus, the oral 

evidence of the claimant as well as PW-2 coupled with the documentary 

evidence  mentioned  above  established,  that  claimant  sustained  injury 

which was caused due to rash and negligent driving by the driver of the bus 

no. AS-25/B-6606. That the offending vehicle was insured with the opposite 

party New India Assurance Co. is not in dispute. Hence this issue is decided 

in favour of the claimant. 

Claimant  has  stated  in  his  evidence  that  due  to  the  accident  he 

sustained  injury  and  an  amount  of  Rs  41,000/-  has  been  spent  for 

treatment. Claimant has proved various medical documents being Ex-4 to 

Ex-6 are prescriptions, Ex-8 & Ex-8(1) are disability certificate issued by 

MMC Hospital, showing 42% disability and Ex-9(i) to Ex-9(xii) are bill  & 

vouchers for purchasing medicines. But the claimant has not examined the 

doctor who issued the certificate to prove the disability. From the medical 

documents  it  is  clear  that  the  claimant  sustained  fracture  injury  of  the 

patella.  Claimant has produced Medical  documents which transpires that 

claimant has incurred approximately an expenditure of 31,846/-, but the 

claimant  could  not  produce  the  relevant  prescriptions  and  as  such  his 

entitlement  is  Rs  25,000/-  on  account  of  treatment  and  as  such  the 

claimant is entitled to the said amount as pecuniary damages. Besides the 

pecuniary  damages  claimant  is  also  entitled  to  some  amount  of  non-

pecuniary  damages  on  account  of  pain,  shock  and  suffering.  Since  the 

claimant had to take treatment as outdoor patient he had certainly incurred 

some incidental  expenses on account of  maintaining attendant,  nursing, 

transportation, spl. food etc. Thus, having considered the nature of injury 

sustained by the injured and expenditure incurred there for and the facts 

and circumstances of the case, just and reasonable compensation to which 

the claimant would be entitled in the instant case is assessed as under :- 

Medical expenditure .. Rs 25,000.00 
Pain, shock and suffering etc .. 5,000.00
Incidental expenses during treatment .. 5,000  .00  
   Total .. Rs 35,000.00
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       Rs 35,000/- (Rupees thirty-five thousand) is awarded with interest @ 

6% p.a. from the date of filing the claim petition, 14.03.05, till payment. 

The OP No. 2, New India Assurance Co Ltd, is directed to pay the award 

within one month from the date of order. 

Given  under  my  hand  &  seal  of  this  Court  on  this  15th  day  of 

December 2012.

(P K Phukan)
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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