
COURT OF MOTOR ACCIDENT CLAIMS TRIBUNAL
KAMRUP :: GUWAHATI

Present :- 
Paran Kumar Phukan
Member, MACT 
Kamrup, Guwahati

MAC Case No. 1201/07

Sri Nitul Medhi .. Claimant

- VS-

1 Sri Brojo Gopal Ray
(Owner of the vehicle no. AS-01/Y-7259)

2 Md Makibur Rahman
(Driver of the above vehicle)

3 New India Assurance Co Ltd
(Insurer of the above vehicle) .. Opposite Parties 

Advocate for the claimant : Mrs D D Roy      
        Advocate for the OP No. 3 : Mrs B Bairagi 

Date of hearing argument   : 21-11-12
Date of judgment                  : 21-12-12

J U D G M E N T

The claimant,  Nitul  Medhi,  claims to have sustained injuries  in a 

road traffic accident which occurred on 21.11.06 involving vehicle No. AS-

01/Y-7259 which was owned by OP No. 1, Sri Brojo Gopal Ray, driven by 

Md Makibur Rahman and insured with New India Assurance Co Ltd.  

According to him, on 21.11.06 at about 5.20 PM while he was sitting 

in a stationary motorcycle which was parked in front of City Nursing Home 

at R K Choudhury Road, the offending vehicle knocked the motorcycle 

causing grievous injuries to him. He was immediately shifted to hospital 

for treatment and he had spent a considerable amount for treatment. He 

has  claimed  compensation  for  sustaining  injuries  in  the  accident.  The 

accident took place due to rash and negligent driving by the driver of the 

vehicle.
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OP Nos. 1 & 2, the owner and the driver of the offending vehicle, did 

not participate in the proceeding and the case proceeded ex-parte against 

them. 

The insurer, Opposite party No. 3, in its written statement,  denied 

most of the averments made by the claimant in the claim-petition and 

wanted strict proof. The insurance company declined to accept the liability 

if there was violation of policy conditions or if the driver did not have valid 

and effective driving licence at the time of accident. 

On the basis of the pleadings, the following issues were framed for 

adjudication :-

1 Whether the claimant, Nitul Medhi, sustained injuries in the alleged 
road accident dated 21.11.06 involving vehicle no. AS-01/Y-7259 (Auto 
van) and whether the said accident took place due to rash and negligent 
driving of the driver of the offending vehicle ?

2 Whether the claimant is entitled to receive any compensation and if 
yes, to what extent and by whom amongst the opposite parties, the said 
compensation amount will be payable claimed for and from whom it may 
be recoverable and to what extent ?

During enquiry, the claimant examined himself as PW-1 and Dr P K 

Padmapati as PW-2 and proved a number of documents. The contesting 

opposite party has not adduced any evidence.

I have heard argument for both the sides, perused the evidences 

and documents and upon consideration of the same the issues are decided 

as under :-

ISSUE NO. 1

The evidence of the claimant is that on the ill-fated day while he was 

sitting on a motorcycle which was parked in front of City Nursing Home, 

the Auto van bearing registration no. AS-01/Y-7259 came at a very high 

speed and knocked the motorcycle in which he was sitting, as a result of 

which he sustained grievous injuries. According to him, the accident took 

place due to rash and negligent driving by the driver of the vehicle. In 

support  of  the  oral  evidence  the  claimant  has  proved  the  accident 

information report being Ex-1 and treatment documents Ex-2, Ex-3 series, 
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Ex-4 series, Ex-5 series and Ex-6(1) & Ex-6(2) disability certificate. No 

rebuttal  evidence  has  been  adduced  by  the  insurer.  From  the  oral 

evidence of the claimant coupled with the documentary evidence filed by 

him there is  no doubt  that the claimant  sustained injury  in the motor 

vehicle accident involving the offending vehicle No. AS-01/Y-7259 and in 

the said accident the claimant was seriously injured. That the offending 

vehicle was insured with the opposite party New India Assurance Co Ltd, 

is not in dispute. Hence this issue is decided in favour of the claimant.

ISSUE NO. 2

In  view  of  the  discussion  and  decision  of  the  foregoing  issue, 

claimant is certainly entitled to compensation. Claimant has stated that 

due to the accident he sustained grievous injury. He produced disability 

certificate Ex-2, from which it is found that there was type I compound 

fracture of both bones of the left leg, apart from other fracture injuries. 

Discharge certificate reveals that he was admitted in GMCH on 21.11.06 

and was discharged on 28.11.06. The claimant also produced Ex-2(2) and 

it  was  sought  to  be proved that  he was undergoing treatment  with  a 

Kaviraji doctor at Kochbihar. The oral evidence of the claimant and the 

documents  produced  by  him  established  that  he  sustained  grievous 

injuries in the accident. He was examined by PW-2, Dr P K Padmapati, an 

Orthopaedic Surgeon of MMC Hospital and on such examination he issued 

disability  certificate  as  Ex-5  showing  disability  of  45%.  The  claimant 

produced Ex-6(1) disability certificate issued by the Social Welfare Board 

wherein his disability has been shown as 45%. Evidence of PW-2, Dr P K 

Padmapati,  is  that  he  examined  the  injured  on  07.01.09  and  found 

deformity of right lower limb with muscular weakness in his right knee 

following fracture compound BBLL (Rt). Disability is assessed at 45%. But 

the doctor is silent regarding disability with regard to the whole body and 

he had not spoken about the functional  disability  affecting his income. 

Under such facts and circumstances it would not be proper to accept that 

he suffered 40% disability. Evidence shows that he was a shop owner and 

there should not be any difficulty for him to continue his business. For 

determining the just and proper compensation disability is taken a  10% 

with regard to the whole body affecting his income. His income is stated to 
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be  Rs  8000/-  per  month  in  the  claim-petition.  In  his  evidence  also 

deposed that he was earning Rs 8000/- per month from the shop. But no 

documentary evidence in this regard has been filed. He is a young man 

aged about 25 years and otherwise he is a healthy man and as such his 

income is assumed to be Rs 4000/- per month. 

Age of the claimant was 25 yeas as apparent from the Ex-2. But 

there was no documentary proof regarding his age and as such his age is 

taken as 31-36 years.  Considering all  aspects,  his  monthly income for 

computing loss of earning due to injury is taken as Rs 4000/- and annual 

income of Rs 48,000/-. With the above income and applying multiplier of 

16 (age being 31-36 years), total loss of earning due to disability of 10%, 

comes to Rs 76,800/- (10% of 48,000 x16).  Ex-4(1) to Ex-4(8) cash-

memos which transpires that the claimant has incurred approximately an 

expenditure of Rs 33,824/- on account of treatment. The claimant is also 

entitled to some amount as non-pecuniary damages on account of pain, 

shock and suffering, besides the pecuniary loss. Thus, having considered 

the nature of injury sustained by the claimant and medical expenditure 

incurred  there  for  and  the  facts  and  circumstances  of  the  case,  this 

tribunal is  inclined to assess the just and reasonable compensation, to 

which the claimant would be entitled in the instant case as under :-  

                
Medical expenses : Rs 33,824.00
Pain and suffering : 10,000.00 
Loss of income due to disability : 76,800.00
Incidental expenses like transporta-
tion, Spl food, cost of attendant,
nursing etc. : 10,000  .00    

                                 Total   : Rs 1,30,624.00

The amount is rounded off to Rs 1,31,000/-

Since  the  opposite  party  No.  3 was the  insurer  of  the  offending 

vehicle,  it  is  liable  to  pay  the compensation.  This  issue  is  accordingly 

decided in favour of the claimant.  

  
A W A R D

        
       Rs 1,31,000/- (Rupees one lakh thirty one thousand) is awarded with 

interest @ 6% p.a. from the date of filing the claim petition, 29.05.07, till 
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payment. The OP No. 3, New India Assurance Co Ltd, is directed to pay 

the award within one month from the date of order. 

Given  under  my  hand  &  seal  of  this  Court  on  this  21st  day  of 

December 2012.

(P K Phukan)
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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