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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 113/1999

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,
Guwahati.

26st day of September, 2012

1. Smt Aruna Prova Devi.
  W/O Late Baneswar Das

2. Smt Ila Devi
3. Sri Bhabani Das
4. Smt Meera Devi
5. Smt Kanaklata Devi

Number 2 to 4 are sons and daughters of late Baneswar Nath.
R/O Dhaligaon 
P.S.-Palashbari
District-Kamrup
Assam …………………….…………....………………………: Plaintiff(s).

-Versus-

Smt Boya Chowdhuri and on her death her legal heir
Smt Monika Chowdhuri. 
R.O: Dhaligaon R/O Dhaligaon 
P.S.-Palashbari
District-Kamrup
Assam…………………….…….………………..……….….: Defendant(s)

This suit coming on for final hearing on 24.09.2012 in the presence of:-

1. S.I. Rasul : Ld. Advocate for the plaintiff(s).

And

2. S. Medhi : Ld. Advocate for the 

defendant(s).
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 and  having  stood  for  consideration  to  this  day,  the  court  delivered  the 

following Judgment. 

JUDGEMENT
(Suit for declaration and recovery of Khas possession)

1.  Plaintiff’s case:  The plaintiffs stated that they are the absolute owners 

in possession of  the land measuring 1 katha 18 lechas and 3 powas covered 

by K. patta no 33/ 591 dag No. 982/ 182/ 1187 of village Dhaligaon Mouza 

Rampur. The said land was purchased by their predecessor late Baneshwar 

Nath in the year 1942 from one Samser and Habi being their own share in 

possession out of total 1 Bighas 3 Kathas and 15 lechas and he was possessing 

and enjoying the same till his death in 1963 and after his death the plaintiffs 

are in absolute possession of the same by paying land revenue till date. That 

one late Satish Nath purchased the remaining part of the aforesaid patta land 

from the other co-sharers. Late Satish Nath created trouble and Baneshwar 

Nath initiated a proceeding  U/S 145 of Cr.P.C. Satish Nath instituted a civil 

suit for declaration of right title and possession. The said suit vide TS No. 

68/76  was  decreed  in  their  favour.  Thereafter  Satish  Nath  sold  the  entire 

purchased land to Plaintiff No.3 and his brother Sailendra Kumar Nath by 

executing a registered sale deed dated 09.05.1983. Sailendra Kumar Nath died 

unmarried and thus the entire land came to the plaintiffs all being joint family 

members. The plaintiffs thus have become the full and absolute owners of the 

entire patta land described in Schedule-A land of the plaint. On or about 15 th 

of March 1997 the defendant with the help of others pushed the boundary 

fencing of the plaintiffs from her homestead land and encroached about 1 

lecha of the plaintiff’s land which in triangular in shape. The description of 

the land has been given in the Schedule-B of the plaint. The plaintiff applied 

to the SDC Palashbari about the illegal acts of the defendant. As regards the 

demarcation of the Schedule-B land. the SDC came to the finding that the 

defendant has encroached the Schedule-B land without any authority

2.  Plaintiff’s prayer: The plaintiff therefore prayed for a decree:

a) For declaration of right title and interest over the land given in 

Schedule-B of the plaint.

b) For recovery  of  khas possession.  Realization  of  maintenance 

charges.
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c) Permanent injunction.

d) Cost of the suit 

e) Other reliefs.

3. Defendant’s version: 

 The defendant filed written statement (W.S) and contested the suit. 

The defendant submitted that the plaintiff has given two different schedules in 

the plaint without mentioning anything as the suit-land but the plaintiffs have 

prayed for declaration of their right title and interest over the suit land. The 

plaintiffs have admitted that the defendants have been possessing patta lands 

which are contiguous to the plaintiff’s land. The defendant has been owning 

and possessing the  said  contiguous land as  of  own right  title  and interest 

peacefully and adversely to the plaintiff and all other persons continuously. 

The defendant did never trespass to the land of the plaintiff. The defendant 

never encroached any land of the plaintiff.

In the premises the defendant prayed for dismissal of the suit with

cost.

4. Issues: 

 Upon determination of the rival pleadings the following issues were 

framed on 30.11.1999.

1. Whether the suit is maintainable in its present form?

2. Whether there is any cause of action for the suit?

3.  Whether the suit is barred by limitation?

4. Whether the defendant is in possession of the suit-land?

5.  Whether the plaintiffs have any right title and interest in the suit 

land?

6.  To what other relief/ reliefs the plaintiff is entitled to?

5.  Proceedings of the suit: 

 The  suit  proceeded  and  judgment  was  delivered  on  25.09.2006 

whereby the suit was dismissed on contest. Thereafter an appeal was preferred 

and the appellate court allowed the appeal and the impugned judgment and 

decree was set aside. The suit was remanded back with directions to try the 

suit  again  by  appreciating  the  entire  evidence  of  both  the  parties.  It  was 

further directed to ascertain the suit land by appointing a commission and then 
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to appreciate the report of the commission as well. Accordingly a commission 

was appointed and the commissioner was later on examined to arrive at a just 

conclusion.

6.  Witnesses: 

In the suit the plaintiff examined 3 (Three) witnesses and the defendant 

examined 5 (Five) witnesses in total. Plaintiff along with the defendant has 

also exhibited some documents.

7.  Discussions, Decisions and Reasons thereof: 

 I have also heard arguments at length advanced by both the parties. 

8.  Issue No. 1 2 and 3: 

 For better appreciation of evidence the 3 (Three) issues are taken up 

together for discussion. On perusal of the pleadings it is evident that the suit is 

maintainable. The pleadings further reveals that the suit  is properly valued 

and proper court fee has been paid. Although the defendant submitted in their 

pleading that the suit is not maintainable, the same has not been specifically 

explained. Under such circumstances the plea of the defendant regarding non 

maintainability of the suit cannot be sustained. The plaintiffs stated that the 

defendant has encroached the suit land, which the defendant has categorically 

denied pleading that there is no such suit-land and the identity of such land is 

at stake. Hence from the said pleadings it reveals that there is cause of action. 

From the said causes of actions it seems that the suit is filed within time.

 Accordingly these issues are decided.

9.  Issue No. 4 and 5:

 For  the  convenience  of  discussion  and  for  better  appreciation  of 

evidence, both the issues are taken together. The plaintiff pleaded that on 15 th 

of  March  1997,  the  defendant  with  the  help  of  some  others  pushed  the 

boundary fencing of  the plaintiff  near  her  homestead land and encroached 

approximately 1 lecha of the plaintiff’s land measuring 22 feet x 22 feet x 1 

feet x 7 feet and accordingly disposed the plaintiffs from their own land. The 

description  of  the  land  as  given  in  Schedule-B  is  the  land  which  is 

approximately 1 lecha out of the land given in Schedule-A covered by Patta 

No. 591 Dag No. 1187 of village Dhaligaon Mouza Rampur District Kamrup. 

Now as  per  the  plaintiff’s  story  the  defendant  has  encroached  1  lecha of 

plaintiff’s land which is covered by KP Patta No. 591 Dag No.1187 of village 

Dhaligaon Mouza Rampur District Kamrup. Accordingly the 1 lecha of land 
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under the Dag No. 1187 is the suit land in the instant suit and is the subject-

matter of the whole dispute ad which has been more specifically described in 

Schedule-B of the plaint. Hence the moot question to be determined in the 

instant suit is whether the defendant has in fact encroached the suit-land as 

covered  by  Dag  No.  1187  or  not.  Such  alleged  encroachment  must  be 

determined first to adjudicate the case as a whole.

 Let us now decide the moot question in issue as to whether the suit-

land as covered by Dag No. 1187 has been encroached by the defendant. 

 PW-1 Bhabani Kumar Nath in his examination in chief reiterated the 

plaint story. In cross examination he deposed that the defendant encroached 1 

lecha of land from the plaintiff’s land. The defendant does not have any right 

title and interest over the land which they have encroached and over which 

they are in possession.

 Exhibit-1 : The sale deed no. 3251/83.

 Exhibit-2 : Copy of Jamabandi.

 Exhibit-3 : Land revenue receipt.

 Exhibit-4 : Certified copy of judgment of TS 68/76.

 Exhibit-5 : Certified copy of decree of TS 68/76.

 He further deposed in his cross examination that the suit-land consists 

of 1 lecha of land which is within the land which the plaintiff purchased from 

Satish Nath.

 PW-2 Krishna Nath in his cross examination deposed that the suit-

land is  a  triangular  shaped area wherein  a  latrine and some betel-nut  and 

coconut plaints are there. If the suit-land comes in possession of the plaintiff, 

the plaintiffs finds a way for ingress and exit.

 PW-3 Girish Nath amongst others deposed in his cross-examination 

that he has seen the suit-land which is bounded in the east by land of Bijoy 

Chowdhury and Mahendra Choudhury. In the west by a post office. In the 

north by the national highway and in the south by land of Sailen Nath and 

Babul Nath.

 DW-1 Smt Monika Chowdhury deposed in her cross-examination that 

the plaintiff has stated in his plaint that the suit-land is covered by Dag No. 

1187 and hence she has no objection if the plaintiffs get any decree over the 

land as covered by Dag No. 1187 which the plaintiff  claims to have been 
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encroached by the defendants. However she has got objections if the plaintiffs 

get decree over the defendants’ plot of land covered by Patta No. 431. EXT D 

shows  the  defendant’s  plot  of  land  over  which  the  defendant  has  the 

possession and which does not tally with the suit-land.

 Exhibit-D1 :  Sale-deed No. 1933.

 Exhibit-D2 : Trace Map.

 Exhibit-D3 : Jamabandi Copy.

Exhibit-D4 : Copy of Judgment.

Exhibit-D5 : Copy of appeal.

 DW-2 Sri  Dinesh Chandra Nath deposed in his  cross-examination 

that  the  defendant  is  his  relative.  In  the  year  2001  he  was  the  SDC  at 

Palashbari revenue circle. The defendant has his land in Dag No. 1187 also. 

The plaintiffs have their land towards the west side of the defendant’s land 

which is covered by Dag No. 1242. There is a vacant land between the plot of 

land covered by Dag No. 1187 and Dag No. 1242.

 DW-3 Priya Mohan Nath deposed in his evidence that the suit-land 

consists of 1 lecha of land. The plaintiffs have their land towards the west of 

the defendant’s land.

 DW-5 Kamala Kanta Nath  deposed in his cross-examination that the 

suit land is covered in the east by the land covered by Dag No. 1242. In the 

north by the national highway. In the south by the land of the plaintiffs and in 

the west by a post-office. The post office is adjacent to the land of Bhabani. 

He does not know anything in details about the plaint.

 The cross-examination of DW-4 was dispensed with. In appreciating 

the afore-said evidence specifically, it has not come to light that any sort of 

encroachment has not been made on the plot of land covered by Dag No. 

1187. The allegation of pushing the boundary fencing of the plaintiffs near her 

homestead land thereby encroaching about 1  lecha of her land covered by 

Dag No. 1187 has not been corroborated by any witnesses. In-fact no such 

encroachment over the land covered by Dag No. 1187 has been proved while 

appreciating the aforesaid evidences. The Schedule-B land in Dag No. 1187 

has  not  been  found  to  be  encroached  by  any  one  while  appreciating  the 

aforesaid evidences.  However it appears from the evidences on record that 

most of the witnesses have stated of the suit-land which is different from the 

suit land as pleaded in the plaint vide Schedule-B of the plaint. There is no 
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such part of land in Dag No. 1187 as described in the plaint which is in the 

possession of the defendant.

10.  Now as directed by the Hon’ble appellate court to appreciate the entire 

evidence of both the parties and to consider the report of the commission, let 

me  now  determine  the  report  along  with  the  cross-examination  of  the 

commissioner to arrive at a just conclusion.  The commission was set up to 

identify  the  suit-land  in  question  vide  order  dated  19.07.2008.  The 

commission later-on after physical verification submitted its report along with 

2  (two)  numbers  of  trace  maps.  The  report  of  the  commission  has  been 

marked and exhibited as X. The report discloses that the suit land is not found 

in the plot of land covered by Dag No. 1187. In cross examination the amin 

commissioner, the circle officer Palashbari revenue Circle, as CW-1 deposed 

that EXT X (1) and EXT X (2) are the trace maps. On three sides of the plot 

of  land,  covered  by  Dag  No.  1242  are  not  bounded  by  the  plot  of  land, 

covered by Dag No. 1187. After physical verification the amin commission 

has made a red mark in the trace map and has described it as the suit land. In 

cross-examination he has further deposed that said suit land falls beyond the 

plaintiff’s plot of land covered by Dag No. 1187. He deposed that the said suit 

land may either fall in the land covered by Dag No. 1702 or by Dag No. 1703. 

He further deposed in his cross examination that the suit land as indicated by 

the  red  mark  falls  in  the  plot  of  land  covered  by  Dag  No.  1703.  In  all 

possibilities the defendant has not encroached the plaintiffs’ land covered by 

Dag No. 1187. Even if we consider the suit land as the red mark in the EXT X 

(2), as the suit land, then the same is also beyond the plaintiffs’ land covered 

by Dag No. 1187 which is the suit land as has been described by the plaint. In 

light  of  all,  when  the  moot  question  of  alleged  trespass  could  not  be 

established,  then  the  question  of  encroaching  the  Schedule-Bland  is  not 

sustainable.

 The issues are accordingly decided.

11.  Issue number 6: The question of determining the relief, to which the 

plaintiffs are entitled to, are matters of facts, in the present circumstances of 

the case. In view of the discussions made in the previous issues it is evident 

that the defendant has not made any encroachment in the land of the plaintiffs 

and accordingly in such factual matrix, no reliefs of any forms are required to 

be provided to the plaintiffs. The plaintiffs are not entitled to any relief as 

such.
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 This issue is accordingly decided and goes against the plaintiffs.

12.  ORDER

 In the conclusion, the suit is dismissed on contest with cost.

 Prepare decree accordingly.

 The case is disposed of, on contest.

 Given under my hand and seal of this court on 29th day of September 

2012.

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses
PW-1 Bhabani Kumar Nath 

Exhibit-1 : The sale deed no. 3251/83.
Exhibit-2 : Copy of Jamabandi.
Exhibit-3 : Land revenue receipt.
Exhibit-4 : Certified copy of judgment of TS 68/76.
Exhibit-5 : Certified copy of decree of TS 68/76.

PW-2 Krishna Nath 
PW-3 Girish Nath 

Defendant’s Witnesses
DW-1 Smt Monika Chowdhury 

Exhibit-D1 :  Sale-deed No. 1933.
Exhibit-D2 : Trace Map.
Exhibit-D3 : Jamabandi Copy.
Exhibit-D4 : Copy of Judgment.
Exhibit-D5 : Copy of appeal.

DW-2 Sri Dinesh Chandra Nath 
DW-3 Priya Mohan Nath 
DW-5 Kamala Kanta Nath  

Case laws discussed
None

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.
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