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G.R CASE NO: 1724 OF 2012
PROSECUTOR: STATE OF ASSAM Vs
ACCUSED: SHRI SUBHASH DAS & ORS

DISTRICT: KAMRUP
IN THE COURT OF THE SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

GR CASE NO: 1724/ 2012
U/S 457/ 380 IPC

PROSECUTOR: STATE OF ASSAM
VERSUS

ACCUSED: SHRI SUBHASH DAS & ORS

PRESENT : YUSUF AZAZ, SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

ADVOCATE FOR THE PROSECUTION: SHRI M. ALI

ADVOCATE FOR THE ACCUSED: SHRI N. HALOI

CHARGE FRAMED ON: 23/3/2012

EVIDENCE RECORDED ON: 4/4/2012, 30/4/2012, 11/5/2012, 6/6/2012

ARGUMENT HEARD ON: 22/8/2012

JUDGMENT DELIVERED ON:4/9/2012

JUDGMENT

1. The  prosecution  in  this  case  was  launched  by  the  lodging  of  an 
ejahar with the Officer in Charge of the Bharalumukh Police Station 
on 24/2/2012 by the informant, Shri Dilip Kumar Kalita to the effect 
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that some miscreants committed theft in this house by breaking the 
lock.  The  informant  has  alleged  that  one  LPG  Cylinder,  some 
utensils and cash Rs.3000/- was stolen.

2. The police upon receipt of the ejahar registered Bharalumukh Police 
Station case no: 89/2012 under sections 457/ 280 of the Indian Penal 
Code (IPC) and started investigation in the case. Upon completion of 
the  investigation,  the  police  submitted  chargesheet  against  the 
accused persons namely, Shri Subhash Das, Shri Deep Rava and Shri 
Nabab Bahadur Sonar under section 457/ 380 IPC.

3. The accused persons were arrested and they are in judicial custody 
since  26/2/2012.  The  copies  of  the  relevant  documents  were 
furnished  to  the  accused  persons  and  the  formal  charge  under 
sections 457/ 380 IPC were framed against the accused persons and 
the  same  was  read over  and explained to  the  accused  persons  to 
which they pleaded not guilty and claimed to be tried.

4. The prosecution in support  of  its  case examined as many as four 
witnesses; whereas the defence declined to adduce evidence.

5. The defence case is of total denial as is revealed from the statement 
of the accused persons recorded under section 313 CrPC and also 
from the trend of cross examination.

6. Upon the case set up by the prosecution I have framed the following 
point for determination in this case in order to arrive at a definite 
finding as regards the matter in dispute-

(1) Whether the accused persons on 23/2/2012 had committed house 
breaking by night by breaking into the house of SHri Dilip Kumar 
Kalita situated at J.P Agarwalla Path in order to commit the offence 
of theft and thereby committed offence under section 457 IPC?

(2) Whether the accused persons on 23/2/2012 had committed theft 
of one LPG Cylinder, utensils and cash Rs.3000/- from the house of 
Shri  Dilip  Kumar  Kalita  situated  at  J.P  Agarwalla  Path  by 
dishonestly removing the same from its original owner and thereby 
committed offence under section 380 IPC?

7. I have heard the learned A.P.P and the learned counsels on behalf of 
the aforesaid accused persons. The learned APP has contended that 

TYPED BY ME

YUSUF AZAZ, SUB- DIVISIONAL JUDICIAL MAGISTRATE, (S), II, KAMRUP.



Page 3 of 9

G.R CASE NO: 1724 OF 2012
PROSECUTOR: STATE OF ASSAM Vs
ACCUSED: SHRI SUBHASH DAS & ORS

the prosecution has proved its case beyond reasonable doubt as such 
the  accused  persons  are  required  to  be  convicted;  whereas  the 
learned counsels  for  the accused persons  have contended that  the 
prosecution has failed to examine even a single eyewitness to the 
alleged  occurrence;  as  such  the  accused  persons  are  liable  to  be 
acquitted.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

8. Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the point for determination.

POINT FOR DETERMINATION NO.1&2: 

Both the points for determination are taken together for discussion as 
both  the  points  are  intricately  connected  to  each  other  and  the 
decision  in  one  point  would materially  affect  the outcome of  the 
other point.

9. The prosecution has examined as many as four witnesses in support 
of  its  case.  The prosecution  had alleged that  the accused persons 
together had committed the aforesaid offence of theft  by breaking 
into the house of the informant, Shri Dilip Kumar Kalita.

10.The PW1, Shri Dilip Kumar Kalita is the informant/  aggrieved in 
this case and he has stated that the offence was committed at night 
and at that time no one was at his house. The informant (PW1) has 
deposed that the thieves broke the lock of his house and took away 
one LPG Cylinder, some utensils and about Rs.3000/- in cash. The 
PW1 has stated that he informed the police by lodging the ejahar 
marked as exhibit  1.  The PW1 has stated that  later  on the police 
called him at the police station and there he found his LPG Cylinder, 
some utensils and Rs.483/-. The PW1 has stated that the police told 
him that the accused persons herein had committed the theft and the 
aforesaid seized articles were recovered from the possession of the 
aforesaid accused persons. The PW1 has further stated that he went 
with the police to the house of one of the accused and recovered 
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some stolen article from there. The PW1 has stated that the police 
had seized the stolen articles which were recovered from the accused 
persons and the same is marked as exhibit 2.

11.The PW2, Shri  Lalit  Kalita is  an independent witness and he has 
stated that there was incident of theft at the house of the informant 
and later on the police caught the thieves and recovered the cylinder.

12.The PW3, Shri Junumoni Kalita is also an independent witness and 
he has also stated that there was theft in the house of the informant 
and the police later on came there. The PW3 has also stated that on 
the same night there was theft in his house also. He has further stated 
that the police had seized the stolen cylinders and some coins.

13.The PW4, Shri Golak Kalita is the investigation officer in this case 
and he has stated that the accused persons have committed the theft 
in  the house of  the informant  by entering into the house  through 
ventilator.  He  has  also  stated  that  he  later  on  seized  the  stolen 
cylinder and some coins from the accused persons.  The PW4 has 
identified  the  seizure  list  which  is  marked  as  exhibit  2  and  his 
signature is identified and marked as exhibit 2(3).

14.The perusal of the evidence of the prosecution witnesses, as stated 
above, shows that none of the aforesaid witnesses have witnessed the 
alleged occurrence. In view of the above let me discuss as to whether 
the  circumstances  justify  the  allegations  made  by the  prosecution 
that the accused had committed the offence of theft by breaking into 
the house of the informant.

15.The  defence  has  cross  examined  the  prosecution  witnesses  but 
nothing material could be elicited from the cross examination which 
would lead me to doubt or disbelieve the said witnesses.

16.The perusal of the exhibit 2 (seizure list) shows that the PW4 had 
stated therein that the accused persons namely,  Shri Subhash Das 
and Shri Nabab Bahadur Sonar had led the police to the house of 
Shri Deep Rava and there the stolen articles were recovered from the 
house of Shri Deep Rava. The defence has not disputed the above 
fact by cross examining the prosecution witnesses.
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17.The above facts were put the accused persons while recording their 
statements recorded under section 313 CrPC, to which the accused 
persons replied that they did not led the police. The accused, Shri 
Subhash Das and Shri Nabab Bahadur Sonar had stated that they did 
not lead the police to the house of Shri Deep Rava. They have stated 
that in fact they were not present when the house of Shri Deep Rava 
was seized.  The above accused persons had stated that the seized 
articles were recovered from the house of Shri Deep Rava.

18.The accused, Shri Deep Rava has stated in his statement recorded 
under section 313 CrPC in response to the above fact to the effect 
that he was not present when the police came to his house. He has 
stated that  the said seized articles were recovered from one room 
which is situated just by the side of his house. The accused,  Shri 
Deep  Rava  has  stated  that  the  said  house  from which the  seized 
articles were recovered does not belong to him.

19.The perusal of the evidence of the aforesaid witnesses clearly proves 
the fact that the stolen articles like the cylinder, utensils and some 
coins were recovered which is evident from the seizure list (exhibit 
2). 

20.The statement of the accused, Shri Deep Rava to the effect that the 
seized articles were recovered from another house, which is situated 
near his house cannot be believed because the accused had himself 
stated that he was not present when his house was searched; as such 
there is no explanation as to how he came to know from where the 
said articles were recovered.

21.In  addition  to  the  above  the  perusal  of  the  evidence  of  the 
prosecution witnesses as well as the statement of the accused persons 
recorded under section 313 CrPC proves the fact that the house of 
accused, Shri Deep Rava was searched, which is admitted to by all 
the accused persons.

22.The police  had seized the house of  Shri  Deep Rava;  as  such the 
contention of the accused, Shri Deep Rava to the effect that the said 
articles  were  recovered  from  another  house  cannot  be  believed, 
because there is no reason as to why the police would search the 
house belonging to some other persons, when the police had gone to 
search the house of the accused, Shri Deep Rava. 
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23.The prosecution has stated that the accused, Shri Subhash Das and 
Shri Nabab Bahadur Sonar had led the police to the house of Shri 
Deep Rava and from this house of Shri Deep Rava the prosecution 
had  seized  the  stolen  article.  It  is  seen  from  the  above  that  the 
accused, Shri Subhash Das and Shri Nabab Bahadur Sonar had the 
knowledge that the said stolen articles were kept in the house of Shri 
Deep Rava. The accused, Shri Subhash Das and Shri Nabab Bahadur 
Sonar could have the knowledge about the place where the stolen 
articles were kept only when they are privy to the crime and not 
otherwise. Further the accused, Shri Subhash Das and Shri Nabab 
Bahadur  Sonar  had not  provided any explanation  as  to  how they 
came to know the fact that the stolen articles were kept in the house 
of the accused, Shri Deep Rava.

24.The accused, Shri Subhash Das and Shri Nabab Bahadur Sonar had 
stated in their statement recorded under section 313 CrPC that they 
did not lead the police to the house of Shri Deep Rava and further 
that the stolen articles were not recovered at their behest. The above 
contention of the accused is not sustainable because the prosecution 
has  proved  by  leading  cogent  evidence  that  the  accused,  Shri 
Subhash Das and Shri Nabab Bahadur Sonar led the police and it 
was based upon their knowledge of the fact that the stolen articles 
were recovered from the house of Shri Deep Rava; hence the only 
conclusion that can be drawn from the above facts is that the accused 
persons had committed the offence of theft of LPG Cylinder, utensils 
belonging to the informant.

25.The  informant  (PW1)  has  stated  that  the  accused  broke  into  his 
house  by breaking the lock of  his  house;  whereas  the PW4, Shri 
Golak  Kalita  (investigating  officer)  has  stated  that  the  accused 
entered into the house of the informant through the ventilator. It is 
seen  from  the  evidence  of  the  PW1  and  the  PW4  that  there  is 
material difference in both their versions. In addition to the above 
the prosecution has not seized the broken lock. If the accused really 
broke the lock of the house of the informant, then the police ought to 
have seized the broken lock. 

26.Further there is no eyewitness who saw the accused persons either 
breaking the lock or entering into the house through ventilator; hence 
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it is held that the prosecution has failed to prove by leading cogent 
evidence that the accused committed house breaking at night.

27.In view of the discussions made above it is held that the prosecution 
has proved beyond reasonable doubt that the accused persons had 
committed the offence of theft of cylinder, utensils belonging to the 
informant from the house of the informant.

28.It  is  further  held that  the prosecution has failed to prove that  the 
accused persons have committed the offence of house breaking by 
night.

29.DECISION:   The prosecution has proved beyond reasonable doubt 
that  the  accused  persons  had  committed  the  offence  of  theft  of 
cylinder, utensils belonging to the informant from the house of the 
informant; as such the point for determination no.2 is answered in 
the affirmative, in favour of the prosecution. It is further held that the 
prosecution has failed to prove the point for determination no.1.

30.I have heard the accused persons. I am not inclined to extend the 
benefits  of  the  Probation  of  Offenders  Act,1958  to  the  accused 
persons, because the accused persons does not seem to be repentant 
about their act. The accused persons had tried to mislead the court by 
stating falsely in their statement recorded under section 313 CrPC 
that they had not committed the theft. In addition to the above the 
manner in which the offence was committed, i.e from the house of 
the  informant  shows  that  the  accused  persons  had committed  the 
theft for their greed and not to fulfill any pressing need.

31.The accused persons have submitted that they ought to be dealt with 
lightly because they had already spent about six months in judicial 
custody; and further they are of tender age. The accused have further 
submitted that they are very poor. Considering the tender age of the 
accused  persons  and  the  length  of  detention  I  have  passed  the 
sentence in the following paragraph.

ORDER

32.In view of the discussions made above and the decision reached in 
the foregoing point for determinations it is held that the prosecution 
has proved the charge against the accused persons under section 380 
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IPC; as such the accused persons namely, Shri Subhash Das, Shri 
Nabab  Bahadur  Sonar  and  Shri  Deep  Rava  are  convicted  under 
section  380  IPC  and  sentenced  to  simple  imprisonment  for  six 
months and to pay fine of Rs.300/- each and in default  to further 
undergo simple imprisonment for another seven days. The accused 
persons are acquitted of the charge under section 457 IPC. 

33.The period of detention already undergone is to be set off.

34.Furnish a free copy of the judgment to the accused persons.

35.The case is disposed of on contest without cost.

Given under my hand and the seal of this court on this the 4th day of 
September, 2012 at Guwahati.

Yusuf Azaz,
Sub Divisional Judicial Magistrate,(S)II, 
Kamrup.

APPENDIX
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PROSECUTION EXHIBITS:

1) EXHIBIT 1: EJAHAR

2) EXHIBIT 2: SEIZURE LIST

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

1) SHRI DILIP KUMAR KALITA

2) SHRI LALIT KALITA

3) SHRI JUNUMONI KALITA

4) SHRI GOLAK KALITA

DEFENCE WITNESSES

NONE

Yusuf Azaz,
Sub Divisional Judicial Magistrate,(S)II, 
Kamrup
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