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G.R CASE NO: 4421 OF 2003
PROSECUTOR: STATE OF ASSAM Vs
ACCUSED: SHRI SUMAN BORA

DISTRICT: KAMRUP
IN THE COURT OF THE SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

GR CASE NO: 4421/ 2003
U/S 143/448/354/149 IPC

PROSECUTOR: STATE OF ASSAM
VERSUS

ACCUSED: SHRI SUMAN BORA

PRESENT : YUSUF AZAZ, SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

ADVOCATE FOR THE PROSECUTION: SHRI M. ALI

ADVOCATE FOR THE ACCUSED: SHRI B.K BHAGAWATI

OFFENCE EXPLAINED ON: 12/7/2011

EVIDENCE RECORDED ON: 5/5/2012,

ARGUMENT HEARD ON: 25/7/2012

JUDGMENT DELIVERED ON:27/7/2012

JUDGMENT

1. The  prosecution  in  this  case  was  launched  by  the  lodging  of  an 
ejahar with the Officer in Charge of the Paltan Bazar Police Station 
on 18/9/2003 by the informant, Shri Dinesh Singh to the effect that 
as  many  as  eight  boys  entered  into  his  PCO  and  abused  his 
employee,  a girl.  The said persons also tried to take the said girl 
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alongwith them. The informant has stated that when he went to his 
PCO later on, the said girl told him that she would not work in his 
PCO henceforth. The informant further stated that on 18/9/2003 two 
boys came on a motorcycle and asked about the girl, but later on 
they fled away leaving their motorcycle behind. The informant has 
stated that the name of those two boys are Shri Raju Das and Shri 
Ajay Jaiswal.

2. The police upon receipt of the ejahar registered Paltan Bazar Police 
Station case no: 324/ 2003 under sections 143/448/354/149 IPC and 
started  investigation  in  the  case.  After  completion  of  the 
investigation the police submitted chargesheet  against  the accused 
persons namely, Shri Ramesh Chetry, Ranjan Rabha, Rupru Thapa, 
Suman  Bora,  Shri  Raju  Das,  Shri  Ajay  Jaiswal  under 
143/448/354/149 IPC.

3. The word “accused” used hereinafter in this case would mean the 
accused,  Shri  Suman  Bora  only  unless  the  context  otherwise 
indicates.

4. The accused persons were called upon to enter trial, but the presence 
of the accused, Shri Suman Bora could only be procured; whereas 
the presence of the other co- accused could not be procured. In view 
of the above the case as against the other co-accused were split up 
and this case proceeded only against the accused, Shri Suman Bora.

5. The copies of the relevant documents were furnished to the accused 
and the particulars  of  offence  under  section  143/448/354/149 IPC 
were  explained  to  the  accused  and  the  same  was  read  over  and 
explained to the accused to which he pleaded not guilty and claimed 
to be tried.

6. The prosecution in support of its case examined as many as three 
witnesses. It would be pertinent to mention herein that the attendance 
of the victim girl could not be procured even after several efforts 
being in this regard. The present whereabouts of the victim was also 
not known; hence the she could not be examined. The investigating 
officer was also not examined because he was not an eyewitness to 
the occurrence and his evidence is of formal nature.
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7. The defence case is of total denial as is revealed from the statement 
of the accused recorded under section 313 CrPC and the trend of 
cross  examination.  The  accused  has  contended  that  he  was  not 
amongst the said persons and it was that his motorcycle was taken by 
one  Ramesh  and later  on the  police  seized the same and he was 
implicated in this case merely because he was the owner of the said 
motorcycle used by one of the accused.

8. I have heard the learned APP and the learned counsel on behalf of 
the accused.

9. Upon hearing and on perusal of record I have framed the following 
points for determination in order to arrive at a definite finding as 
regards the dispute in this case-

(1) Whether the accused was a member of unlawful assembly whose 
object was to criminally trespass into the PCO of the informant and 
to outrage the modesty of the girl employed in the PCO and thereby 
committed offence under section 143 IPC?

(2) Whether the accused being a member of the unlawful assembly 
and in furtherance of their common object criminally trespassed into 
the PCO of the informant with the intention to outrage the modesty 
of  the girl  employed in the said PCO and thereby committed  the 
offence under section 448 IPC?

(3) Whether the accused being a member of the unlawful assembly 
and in furtherance of  their  common object  used criminal  force to 
outrage the modesty of the girl employed in the PCO?

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

10.Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the points for determination.

POINT FOR DETERMINATION NO.1,2&3: 
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11.The prosecution has examined as many as three witnesses in support 
of its case. The prosecution has failed to examine the victim because 
her whereabouts are not known.

12.The PW1, Shri Dinesh Singh is the informant in this case and he has 
deposed that as many as eight boys entered into his PCO and abused 
his employee, a girl. The said persons also tried to take the said girl 
alongwith them. The informant has stated that when he went to his 
PCO later on, the said girl told him that she would not work in his 
PCO henceforth. The informant further stated that on 18/9/2003 two 
boys came on a motorcycle and asked about the girl, but later on 
they fled away leaving their motorcycle behind. The informant has 
stated that the names of those two boys are Shri Raju Das and Shri 
Ajay Jaiswal.

13.The perusal of the evidence of the PW1 clearly reveals that he was 
not present at the time when the said eight boys allegedly outraged 
the modesty of the said girl or criminally trespassed into the PCO. 
The PW1 has further not deposed anything as regards the identity of 
the  said  eight  persons.  The  perusal  of  the  evidence  of  the  PW1 
further reveals that the said two persons who later on came to ask 
about the said girl  and left  their  motorcycle  behind were namely, 
Shri Raju Das and Shri Ajay Jaiswal as is revealed from the ejahar. It 
is seen from the above that the persons whose identity is known to 
the PW1 is not the accused in this case.

14.The PW2, Shri  Jiban Das and Shri  Jagadish Chandra Das (PW3) 
have deposed in this case but they have also not deposed anything as 
regards the identity of the persons who came to the said PCO and 
allegedly outraged the modesty of the said girl.

15.It  is  seen from the above that  there is no direct  or circumstantial 
evidence on record to link the accused with the commission of the 
alleged offence.

16.None of the above witnesses have identified the accused. In addition 
to the above the only eyewitness to the alleged occurrence was the 
victim in the instant  case,  but  she  was not  examined as such the 
identity of the accused could not be established.
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17.The accused had further stated in his examination recorded under 
section 313 CrPC that one Ramesh borrowed his motorcycle from 
him and later on the police seized the said motorcycle in respect of 
this case and falsely implicated him in this case. The above defence 
of the accused appears to be probable, because the PW1 has stated 
that the accused was not among the said two persons who came in 
the said motorcycle to his PCO.

18.In view of the above discussion it is held that the prosecution has 
failed to establish the identity of the accused. The prosecution has 
failed  to  link  the  accused  with  the  commission  of  the  alleged 
offence.

19.In addition to the above the evidence of the witnesses examined by 
the  prosecution  regarding  the  criminal  trespass  and  outraging  the 
modesty  of  the  said  girl  could  not  be  believed  because  the  said 
evidence  is  hearsay  from  the  said  girl  and  the  author  of  those 
statements are not  examined by the prosecution in this case.  It  is 
settled  that  hearsay evidence  is  not  at  all  admissible  in  evidence; 
hence  it  is  held  that  the  prosecution  has  failed  to  prove  that  the 
accused  was  a  member  of  unlawful  assemble  or  that  he  had 
criminally trespassed into the PCO or outraged the modesty of the 
said girl.

20.DECISION:   The prosecution has failed to prove that the accused was 
a member of unlawful assemble or that he had criminally trespassed 
into the PCO or outraged the modesty of the said girl; as such all the 
points for determination are answered in the negative, in favour of 
the accused.

ORDER

21.In view of the discussions made above and the decisions reached in 
the foregoing points for determination it is held that the prosecution 
has  failed  to  prove  the  charges  against  the  accused  as  such  the 
accused, Shri Suman Bora is acquitted of the charges under section 
143/448/354/149 IPC and he is set at liberty. The bail bond of the 
accused and his surety shall  remain in force for  six months  from 
today, if the accused persons are not called upon to enter appearance 
by any other superior court in respect of this case within this period 
as per section 437A IPC.
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22.The case is disposed of on contest without cost.

Given under my hand and the seal of this court on this the 27th day of 
July,2012 at Guwahati.

Yusuf Azaz, 
SDJM(S) II, Kamrup

APPENDIX
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PROSECUTION EXHIBITS:

1) EXHIBIT 1: EJAHAR

2) EXHIBIT 2: SEIZURE LIST

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

1) SHRI DINESH SINGH

2) SHRI JIBAN DAS

3) SHRI JAGADISH CH DAS

DEFENCE WITNESSES

NONE

YUSUF AZAZ,
SDJM (S) II, KAMRUP
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