
HIGH COURT FORM NO. (J) 2.HEADING OF JUDGMENT IN ORIGINAL SUIT
DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present:  Shri S.K. Poddar, AJS,            Civil Judge No. 3, Kamrup, Guwahati.
Thursday the 27  th   day of September, 2012  .

TITLE SUIT NO. 186/1996

Shri Balwant Rai …………………. .....Plaintiff.   -Vs-N. F Railway & Ors.        …………         .... Defendants.
This suit coming on for final hearing on 07/09/12 in the presence of:-Mr. A. Sattar .....  Advocate for the plaintiff. Mr. S.N. Choudhury           .......   Advocate for defendants.
And having stood for consideration to this day, the Court delivered the following judgment :-

J U D G M E N T

This  is  a  suit  for  realisation  of  Rs. 2,28,035.14  with  pendent-lite  and  future interest. 
1. Plaintiff 's case, in brief, is that he is a contractor by profession. In the year 1994, defendant No. 2 entered into a contract agreement with proforma defendant No. 4 (renumberd as 5) for the work of clearance of dunnage/garbage from the goods sheds lines at NGC (BG & MG) goods and dumping the same by the truck load at the rate specified in the schedule of the agreement. As per the said contract, the rate was fixed at Rs. 995/- per truck load. In pursuance of the said contract, Kumail Khan started the work but could not carry out for long and 
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abandoned the said work by creating a                                 ………. contd.. at P/.2chaotic situation at the Railway Yards. Considering the urgency of the nature of the  work  and  to  avoid  derailment  of  wagons,  the  defendant  No.  2  (re-numberedas  defendant  No.  3)  called  the  plaintiff  to  carry  out  the  work  of clearance of the said garbage and as such, plaintiff was on verbal assurance and instructions of  the defendant  No.  2,  started the said clearing of  garbage and dunnage from the railway tracks with an assurance to get the work order in due course of  time.  Plaintiff  has  worked for  3  months.  The said  defendant  No.  2 introduced the plaintiff and his staffs with the security staff and accordingly he carried out the work on such verbal assurance from 6/3/94 till 26/5/94 and cleared 50 trucks of garbage each month and raised three bills dated 23/3/94, 19/4/94 and 26/5/94 for an amount of Rs. 49,750/- each bill. After completion of  the  said  work,  the  defendants  failed  to  provide  the  written  work  order. However the plaintiff on 18/9/05 had sent a letter narrating the facts and again raised the claim of Rs. 1,49,250/- of the above three bills for the works done in furtherance of verbal instructions of the defendants. Thereafter, he again wrote several  letters  demanding  his  money  to  the  higher  ups  of  the  Railway Administration. Finding no alternative, on 30/11/95, he served a notice u/s 80 of the CPC highlighting entire facts and also claimed payment of his dues with interest @ 20% per annum. Due to non-issuance of the formal orders and non-releasing the payments, the plaintiff has to suffer a lot and as such, he has filed the instant suit for clearing his outstanding payment with interest along with further  interest.  He  has  also  shown  details  of  the  interest  claimed  in  the schedule of the plaint. 2. Defendant Nos. 1, 2 and 3 have contested the suit by filling their written statement and denied the facts pleaded in the plaint. It is also pleaded that the suit is not maintainable for non-joinder of Union of India and plaintiff has no right to sue against the answering defendant Nos. 1, 2 and 3. It is also stated  that  the  suit  is  barred  by  law  of  limitation  and  this  Court  has  no jurisdiction to try the suit. They also denied the fact that any agreement between the defendants and one Shri Kumail Khan as pleaded. But it is admitted that on 20/1/94,  Kumail  Khan  was  entrusted  to  perform  the  work  of  clearance  of garbage and dunnage from the goods Shed Line at New Guwahati BG & MG and stacking the same in a specified area for dumping at Panikhaiti Railway Station Area  for  50  Truck  loads  @  Rs.  995/-  per  truck  load.  The  said  contract  was 
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entered for three months from                                     ………. contd.. at P/3November, 1993 and with a condition of termination from 31st January, 1994. The Railway has also reserved the right to determine the said agreement at any point of time. There was also restriction of sub-letting the whole or part of the works. The defendants denied the claim of the plaintiff that he ever worked for clearance  of  the  said  garbage  and  dunnage.  It  is  further  pleaded  that  on 30/11/93,  another  agreement  was  entered  with  M/s  Guwahati  Mazdoor  Co-operative Society, Paltan Bazar for clearance of the said dunnage from the goods shed line and an amount of Rs. 8750/- per month was paid to them. They have specifically denied that Railway has never entered into any contract either orally or verbally with the plaintiff. Moreover, the defendant No. 2 has no authority to allow  verbal  contract  as  claimed.  As  such,  they  prayed  for  dismissal  of  the plaintiff 's suit. 3. On the above pleadings,  my Ld. Predecessor-in-office has framed the following issues :-1. Whether the suit is maintainable in law?2. Whether the suit is barred under Section 21 of the Limitation Act?3. Whether this Court has territorial jurisdiction ?4. Whether the Railway Administration can lawfully determine the contract agreement without assigning any reason and without liable for loss or damage which contractor may suffer by reason of determination?5. Whether the plaintiff  has right to claim any payment from the Railway Administration?6. Whether the plaintiff is entitled to decree as prayed for?4. During  evidence,  plaintiff  side  examined  1(one)  witness. Defendants examined none. On completion of evidence, this Court vide judgment and order dated 21/6/07 dismissed the suit  of  the plaintiff.  Against the said judgment and decree of  dismissal,  plaintiff  preferred an appeal  vide T.A.  No. 10/07  and  vide  judgment  dated  18/4/11,  Ld.  Addl.  District  Judge,  FTC-I, Kamrup,  Guwahati  has  been pleased to  remand the suit  by  setting aside  the judgment  with  a  direction  to  call  for  the  Railway  Administration  File  No. TFC/Commercial Branch pertaining to clearance of garbage and dunnage and relating to the contract of Kumail Khan from the defendants/respondents and after receipt of the said file, Court shall by giving an opportunity of hearing to both sides and decide the suit afresh.                                ………. contd.. at P/4
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5. After receipt of the suit on remand, both sides entered appearance. Inspite  of  several  directions  given  to  the  defendants  to  produce  the  file  No. TFC/Commercial  Branch,  as  per  direction  of  the  Ld.  Appellate  Court,  the defendants failed to produce the said file on the ground that there was no file name starting with nomenclature ‘TFC/Commercial’ and as such, they could not produce the said file. 6. Accordingly, calling of the record is closed and the matter was fixed for argument. The arguments of the sides were heard a length. 7. During  argument  hearing,  Ld.  Advocate  for  the  plaintiff  has vehemently argued that as the defendants have suppressed the material facts by not  producing  the  called  for  documents,  Court  should  draw  a  presumption against  them u/s  114 of  Evidence  Act.  He also  drawing my  attention  to  the various letters written to the Railway Administration from top to bottom about the works done by him and also formal receipt of the said letters, but there is nothing to show that defendants have ever acted upon the said letters even by denying their liability. As such, the natural presumption should be drawn that the defendants are not interested to clear up the dues on the pretext of non-issuance  of  written  order  though  they  have  availed  the  services  from  the plaintiff. Ld. Advocate for the plaintiff also draw my attention that while filing the  plaint,  Railway  Authorities  have  furnished  some  documents  on  24/7/06 along with their WS relating to agreement with Railway Authorities and Kumail Khan and presently  their  plea  that  no  such  file  is  available  is  nothing but  a blatant lie. 8. Ld. Advocate for the defendants in his argument pointed out that Railway Authorities never allow any person to perform any work without any written  contract  and even assuming the  urgency  as  claimed  by  the  plaintiff, plaintiff  has  failed  to  prove  that  he  has  ever  did  the  work  by  proving  the labourers, truck drivers etc. in showing performance of his work as claimed. It is also  pointed  out  that  Railway  never  maintained  any  FILE  with  TMC nomenclature and even plaintiff has failed to show any document having such file  number.  So,  for  non production of  such  called  for  document,  no adverse presumption should  be  drawn.  It  is  also  argued that  the plaintiff  has  totally failed to prove the facts and hence he is not entitled for a decree as claimed. Let  me consider the submissions and pleadings issue-wise. 
……………………………. contd.. at P/5DECISION AND REASONS THEREOF :- 
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9. Issue No. 1:-  This issue relates to maintainability of the suit in law. The  defendants  though  took  the  plea  of  maintainability,  but  they  have  not specifically shown as to why the suit is not maintainable.  Initially a plea was taken that the suit is not maintainable for non-joinder of Union of India but that  defect was subsequently cured by way of amendment of plaint on 3/9/02. That order of amendment of plaint has never been challenged and it attained finality. Except this, there is no other plea of the defendants of non-maintainability. From the facts, I am of the opinion that the suit is maintainable in its present form. Accordingly, this issue is answered in affirmative and in favour of the plaintiff.10. Issue No. 2 :-  This  issue  relates  to  bar  of  limitation.  Plaintiff  has claimed that he had worked of clearing garbage from 6/3/94 till 26/5/04 and he has filed the suit on 26/11/96 i.e. within three years of the work done. As such, suit cannot be said to be barred by law of limitation. This issue is answered in negative. It is fact that Union of India was added as a party only on 03.09.2002 i.e. after three years of work done by the plaintiff but no written statement was filed on behalf of Union of India challenging the plea of limitation or the starting point  of  limitation  against  them.  In  this  case  the  whole  case  is  against  the Railway and suit against them was filed within the period of limitation. So, I hold that  section  21  of  Limitation  Act  will  not  create  any  bar  as  pleaded  by defendants. 11. Issue No. 3:- This issue relates to territorial jurisdiction. From the plaint,  it  appears  that  Railway  Administration  of  NF  Railways  which  has  its Head-quarters  at  Guwahati.  Though  the  agreement  initially  was  executed  by DRM, N.F. Railways, Lumding, yet being the other defendants as well as the work in  the  dispute  was  done  at  Guwahati,  so,  the  Guwahati  Court  has  territorial jurisdiction to try the suit.  As such, I  hold that in view of Section 20 of CPC, Courts  at  Guwahati  has  territorial  jurisdiction  to  try  the  suit.  This  issue  is answered in  negative. 12. Issue No.  4:- This  issue  relates  to  power  of  the  Railway Administration to determine a contract without assigning any reason. For the purpose of  this  suit,  I  am of the opinion that any discussion on this  issue is  redundant. Admittedly, no written agreement was executed between the plaintiff and the Railway Administration.                         ………. contd.. at P/6The reference of an agreement of Railway Administration was made with Kumail Khan and said contract as admittedly executed by Railway is no way related for 
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determination of this suit except for taking reference for starting point of the work done by the plaintiff. This suit has nothing to do in respect of an agreement between Railway and the Kumail Khan and the terms and conditions on the said agreement proved as Exbt. 1. As such, without discussing right of the Railways, I  hold that this issue is redundant for decing this suit. 13. Issue No. 5 :- This issue is the crux of the suit. It is the case of the plaintiff that after leaving the work half done by Kumail Khan, the plaintiff was called by the defendant No. 2 and verbally instructed to take up the work of clearing the garbage and dunnage from the BG and MG Railway Tracks to avoid derailment of the wagons. It is also the case of the plaintiff that he started the work of removal of the garbage from 6/3/94 on verbal assurance and raised three bills for 50 trucks each amounting to Rs. 49,750/- per bill and due to non-payment of the said bills,  he has filed the suit with interest upon the unpaid amount. During evidence, plaintiff side has proved the copy of bills raised by him to DCM, NFR Guwahati vide Ext Nos. 2, 3 and 4. In Ext-4, the plaintiff has stated that he has already executed the work relating to Rs. 1,49,250/- i.e. removal of 50 trucks of garbage and raised the bills and demanded for payment of said bills. Due to non-payment of the bills, vide Ext-5, he has taken up the matter with the GM of NF Railway, Maligaon, Guwahati. Copy of the said letter was duly received by the Railway Administration. Thereafter he has served the notice u/s 80 of the CPC which was also duly proved. Vide Ext-10, he has again wrote to the Railway Administration for clearing his dues which was duly received by the Railway Authorities.  From  the  Railway  side,  nothing  has  been  shown  that  inspite  of receipt  of  the  bills  and letters,  they  have  denied  their  claims  at  the  earliest instance by writing any letters to the plaintiff. 14. After remand of the case, at the request of the plaintiff side, when a requisition  was  issued  calling  for  some  records,  the  defendant  side  simply submitted that no such file with the nomenclature of ‘TFC/Commercial’ has been maintained. However, in WS, they have admitted the fact of granting some works to Kumail Khan of clearing of garbage and dunnage @ Rs. 995/-. Said work was started  from  1st November,  1993  to  31st January,  1994.  The  defendant  side argued that claim of the plaintiff is false.                     ………. contd.. at P/7

15. Admittedly there is no work order in favour of the plaintiff.  The whole  case  of  the  plaintiff  is  based  on  the  basis  of  the  claim  made  by  him. 
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Plaintiff has also called the to draw adverse presumption due to failure of the defendant in producing the called for file. Let me deal with this aspect jointly. The plea of the plaintiff that he was asked to clear the garbage due to leaving of the work by said Kumail Khan incomplete and due to emergency appears to be untrue. Ext-1, the agreement between railway and Prof Defendant No. 4, shows the said agreement was entered upto the period of 31/01/1994. The plaintiff has started his works admittedly on 6/3/94. There is no evidence at  all  that Kumail  Khan  was  the  contractor  on  that  date  and  he  has  let  the  work  un-finished. Hence the first ground of starting point relying on Exbt. 1 is unreliable.16. Coming to proving the fact of work done by leading positive and supporting evidence, I find force on the submission of the Ld. Advocate for the defendants that none of the worker or labourers or truck owners/drivers who worked for the plaintiff  during that  period was examined in view of specific denial by the defendant. 17. Even after completion of the work, the plaintiff could not obtain the work order is another ground for disbelieving the claim of the plaintiff. It is a matter of common knowledge and fact that in Govt. work, no officer is allowed to authorise  a  contractor  to  work on  verbal  assurance and no payment can  be made by the Railway Administration on such verbal assurance. All the works of the  Govt.  must  be  transparent  and  shall  be  followed  by  proper  written agreement and communication. By proving the Ext-1, the plaintiff has himself shown  that  the  work  was  started  earlier  by  issuing  Ext-1.  The  Railway Administration has regularized the earlier work with Kumail Khan. There is no ground to show that Railway Officials are having enmity with the plaintiff and there is even no proof that any of the officers of the Railway are negligent in issuing the work order to the plaintiff even after completion of the works.18. The  other  aspect  as  to  whether  writing  demand  letters  to  the defendants or raising bill and non denial can be a ground for believing the claim of  plaintiff  side.  Plaintiff ’s  whole case  is  based on this  fact.   It  is  a  fact  that railway has received the bills raised by the plaintiff and on 24.07.2006 they have furnished  the  xerox  copies  of  said  bills  along  with  copy  of  agreement  with Kumail Khan. Even receipt of the bills and notice u/s 80 CPC , giving no response or non denial at earliest opportunity cannot make the        ………. contd.. at P/8defendants  liable  for  payment  of  the  claim  or  admission  of  the  claim  of  the plaintiff. I am unable to accept the argument of learned advocate for plaintiff in 



Page 8 of 8                                             TS 186/96

this aspect.19. Now coming to the aspect of drawing of adverse inference against the defendant  for  non submitting the called for file  after remand of the suit. Plaintiff though initiated for calling the records of ‘TFC/Commercial’ but from Ext-1  it  appears  that  the  contract  agreement  bears  the  Sl.  No.  CM/G/ Dunnage/SCL/93-14. There was no reference of any file of ‘TFC/Commercial’ file nomenclature. There is nothing on record to show that wherefrom the plaintiff has got the above nomenclature of file maintained by defendant Railway. Before taking adverse inference u/s 114 Evidence Act, plaintiff shall have to prove the existence of said file and in the present case in hand plaintiff has failed to do so. Even on the documents produced by the defendant on 24.07.2006, there was no mention of any file having ‘TFC/Commercial’. So, mere calling of that record and non-production  of  the  said  file  cannot  be  a  ground  for  taking  adverse presumption against the defendants. 20. Considering all above, I hold that plaintiff has failed to prove that practically he has worked under Railways for the work of clearance of dunnage and  garbage  as  claimed  and  entitled  for  the  bills.  This  issue  is  answered accordingly in negative. 21. Issue No. 6:- This issue relates to relief. In view of my discussion in foregoing issues, plaintiff is not entitled for any relief as prayed for. Considering the facts and circumstances, I direct the parties to bear their own costs.22. In the result, the suit deserves to be dismissed. 
O R D E R23. Plaintiffs suit is dismissed on contest without cost.24. Prepare the decree accordingly within 15 days from today.Given  under  my  hand  and  seal  of  this  Court  on  this  the  27th day  of September, 2012.

Dictated and corrected by me
        Civil Judge No. 3,                                                                    Civil Judge No. 3,     Kamrup, Guwahati.                                     Kamrup, Guwahati. 


