
HIGH COURT FORM NO. (J) 2.HEADING OF JUDGMENT IN ORIGINAL SUITDISTRICT : KAMRUP.
IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present :  Shri S.K. Poddar, AJS,             Civil Judge No. 3, Kamrup, Guwahati.
Thurs  day, the 27  th    Day of September, 2012.  

Title Appeal No. 125/2010

Md. Hafizur Haque & Anr. ……..…….. Appellants/Defendants-Versus-Shri Jayanta Padma Lahkar    ............ Respondent/plaintiff.
This appeal coming on for final hearing on 30.08.2012 in the presence of –Mr. N. Alam                  ……              Advocate/Pleader for Appellant.Mr. C.C. Deka                ………..                     Advocate/Pleader for Respondent.
And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal under Order 41 Rule 1 read with Section 96 of the CPC has  been  preferred  by  the  defendants/appellants  against  the  judgment  and decree  dated  30/09/10  passed  by  learned  Munsiff,  Rangia  in  Title  Suit  No. 10/09.2. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the plaintiff/respondent and case record of Title Suit No. 10/2009 was called for. Respondent appeared through his engaged Advocate and contested the appeal.3. I have heard learned advocate for both the sides, gone through the appeal memo and the case record of Title Suit No. 10/2009.   ……. Contd. at P/2
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4. Facts leading to TS 10/09, in brief, are that plaintiff is the tenant under defendant No. 1 since August, 2003 for the room described in the schedule of the plaint at a monthly rent of Rs. 2,100/- only. Plaintiff also paid Rs. 1,00,000/- as advance to the defendant with a condition  to  return  the  same  upon vacating  the  tenanted  room. Subsequently the defendant took Rs. 40,000/- as advance and let out  another  cabin  behind  the  aforesaid  rented  room.  During continuance of tenancy, plaintiff used to pay the rent regularly. On expiry of the earlier agreement, a fresh agreement for tenancy was executed  on  07/01/06.  During  subsistence  of  tenancy,  the defendant No. 2,  on 10/10/09 sent a pleader’s  notice asking the plaintiff to vacate the suit premises within seven days. On receipt of the  notice  the  plaintiff  replied  showing  inability  to  vacate  the tenanted  premises.  However,  on  16/01/09  without  waiting  for reply and caring for law, the defendants most illegally broken the lock of the suit premises and destroyed some of the items kept in the shop. The plaintiff  is a lawful tenant under the Assam Urban Areas Rent Control Act and till he is evicted according to law, he is entitled to protect his possession. Hence, the plaintiff filed the suit praying  for  mandatory  injunction  for  restoration  of  possession with cost. 5. The  defendants  contested  the  suit  by  filing  written  statement. Apart from the usual legal pleas of that the suit is not maintainable, that the suit is barred by law of limitation, that there is no cause of action for the suit, that the suit is false and concocted, non-joinder of  newly  inducted  tenant  on  the  suit  premises;  the  defendants pleaded that the plaintiff was a tenant under the defendant No. 2 in respect  of  the suit  premises  by  entering into an oral  agreement with the defendant  No.  2 and started the business of  Hardware. However, after running the business for three months, he kept the tenanted premises under lock and key. The plaintiff paid the rent till  December,  2004 and since January,  2005, he did not pay the rent  till  January,  2009.   In  the  month  of  January,  2009  after receiving  the  pleader’s  notice  dated  10/01/09,   the  plaintiff vacated the suit premises.  After vacating the tenanted premises by 
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the  plaintiff,  the  same  was  let  out  to  M/S  Luit  Offset.  In  one paragraph, the defendant has taken the plea that the plaintiff has vacated the suit premises in the month of January 2005. With the above pleadings,  the defendants  prayed to  dismiss  the suit  with cost. 6. On  the  above  pleadings,  both  the  sides  went  on  trial  with  the following issues:-                                                                    ……. Contd. at  

P/31. Whether this suit is maintainable in its present form?2. Whether the plaintiff is entitled to the relief(s) as prayed for?3. Whether this suit is barred by limitation?4. Whether this suit is bad for non-joinder of necessary parties?7. During  trial,  the  plaintiff  examined  three  witnesses  and  the defendant  examined  two  witnesses.  After  going  through  the  evidence  and hearing arguments of both sides, Ld. Trial Court was pleased to decree the suit of the plaintiff as prayed for by directing the defendants to install the plaintiff in the suit premises. 8. Against  the  above  judgment  and  decree,  the  defendant  has preferred the instant appeal on the following amongst other grounds :-
a) That  the  impugned  judgment  and  decree  passed  by  the  Ld.  Trial  

Court is bad in law and facts, perverse, illegal, arbitrary and liable to be set  

aside;

b) That Ld. Trial Court has failed to discuss the issues properly as there  

were contradictions between the pleadings and evidence recorded in the  

suit;

c) That  the  Ld.  Trial  Court  has  failed  to  consider  that  the  

respondent/plaintiff had suppressed the materials facts from the Ld. Trial  

Court in his pleadings;

d) That Ld. Trial Court has failed to consider the malafide and illegal  

intention  of  the  respondent/plaintiff  who  attempted  to  grab  the  suit  

premises of the appellant/defendant No. 2 without any right;

e) That Ld. Trial Court has failed to consider the documents available  

on record and to take judicial note of the same while passing the impugned  

judgment and decree;

f) That the Ld. Court below failed to consider the fact that in view of  

denial  of  the  claims  of  the  respondent/plaintiff  by  the  appellants/  



Page 4 of 9                                  Title Appeal No. 125/10
defendants, the respondent/plaintiff is bound to discharge with the burden  

to prove his case;

g) That the finding of the Ld. Court below is totally biased and non-est  

in the eye of law and contrary to the pleaded case of the parties.9. During  appeal  hearing,  Ld.  Advocate  for  the  appellant  has reiterated the grounds raised in the appeal memo.                  ……. Contd. at P/4On the other hand, Ld. Advocate for the respondent/plaintiff has submitted that the decree passed is just and proper and needs no interference. 
 POINT FOR DETERMINATION :-10. (i) Whether the judgment and decree passed by Ld. Trial Court is just and proper and needs interference in this appeal.11. During  argument  hearing,  Ld.  Advocate  for  the  appellants  while reiterating  the  grounds  taken  in  the  appeal  has  drawn  my  attention  to  the various parts of the evidence. Ld. Advocate for the respondent while supporting the judgment has submitted that the Ld. Trial Court has considered the evidence at  length  and  after  discussing  the  same  has  come to  a  right  conclusion  and passed  the  judgment  and  decree  which  should  not  be  disturbed.  Let  me  re-appreciate the evidence issue-wise.12. Issue No. 1 :- This  issue  relates  to  maintainability  of  the  suit.  Ld. Trial Court has taken up the issue along with issue No. 3 which relates to bar by law of limitation. In the WS, defendants have taken the plea that the suit is not maintainable mainly on the ground of non-verification of the plaint. From the plaint, it appears that it was not verified. However, an affidavit was submitted along with the plaint. Order VI Rule 15 CPC provides the necessity of verification of a plaint. However, Ld. Trial Court has ignored the above provision of law. It is almost  settled  law  that  any  defect  in  verification  of  plaint  is  a  curable  one. However, as the judgment has already been passed and there is nothing to show that due to omission of the verification of the plaint, the defendant has suffered any prejudice the said defect deserves to be ignored. Moreover, during hearing the appeal, the defendant has not taken the defect in verification as a ground of nullity of judgment. Ld. Advocate for the appellant has not raised the question of non-verification of the plaint.  Apart from this,  there is no other grounds was taken  for  non-maintainability  of  the  suit  during  trial.  Ld.  Trial  Court  while deciding  the  issue  has  considered  the  other  pleadings  and  came  to  the 
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conclusion that the suit is maintainable. I also concur with the findings of the Ld. Trial Court. 13. Issue No. 3 :- This  issue  relates  to  bar  of  limitation.  Admittedly, defendants  had  issued  a  notice  on  10/01/09  (vide  Ext-2)  asking  the plaintiff/tenant to handover the vacant possession of the suit premises within 7 days,  else  they  will  take  over  possession  on  their  own.  On  16/01/09,  the plaintiff/tenant replied to the said notice                               ……. Contd. at P/5but prior to that i.e. on 15/01/09, plaintiff has taken over the possession with the help of Rangia police on the plea that the lock of the shop was open. The instant  suit  was  filed  in  March,  2009  for  mandatory  injunction and  for restoration of possession of the plaintiff, as he was not evicted in due course of law. The suit was filed within 2 months of alleged dispossession. As such, it is clear that the suit is within time. The Ld. Trial Court has rightly held that the suit is not barred by law of limitation. I concur with the findings. 14. Issue No. 4 :- This issue relates to non-joinder of necessary parties. While  filing  WS,  the  defendants  have  stated  that  after  surrendering  the possession by the plaintiff, they have let out the suit room to M/S Luit Offset as a tenant, as such, the suit is bad for non-joinder of necessary party. Ld. Trial Court has  considered  the  above  aspect  and  held  that  this  is  a  suit  for  mandatory injunction and in such suit, an order has to be passed requiring the defendants to do some positive act for putting an end to a wrongful state of thing created by  him or otherwise in fulfillment of his legal obligations. It is further held that in the  present  suit,  the  wrongful  state  of  thing  was  created  by  the  defendants themselves and not by the present tenant M/S Luit Offset and as such, said Luit Offset is not a necessary party to the suit.  Apart from the above findings, On going through the pleadings, it appears that it is the case of the defendant that they  have  inducted  said  Luit  Offset  in  the  suit  premises  as  tenant.  During evidence, the DW admitted that they have not submitted any document to show that  Luit  Offset  was  inducted  as  tenant  in  the  suit  premises.  During  cross-examination of the PWs, the plaintiff has admitted that he has no knowledge of induction of Luit Offset as tenant in the suit premises. Apart from above factual aspect,  assuming that Luit Offset is a tenant over the suit premises, then also they  have  no  independent  and  absolute  right,  title  over  the  said  tenanted premises  other  then  claiming  through  the  defendant.  Tenancy  itself  has  not created any vested right in favour of M/s Luit Offset. Being the tenant under the 
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defendants they are bound by the order of this Court and as such, he is not a necessary party to the present dispute. This dispute as held by Ld. Trial Court is for deciding the wrongful act allegedly done by the defendants by taking over the  forceful  possession  illegally  from  a  tenant  without  due  process  of  law. Accordingly,  I find no irregularity in findings of Ld. Trial Court so far the issue of  non-joinder is concerned. I concur with the findings of trial court. 

……. Contd. at P/  6  15. Issue No. 2 :- This issue relates to entitlement of the plaintiff and for the reliefs as prayed for in the suit. Plaintiff has filed the suit for a mandatory injunction with the pleadings that he was a tenant in the suit premises since 2003 and paying regular rents. It is also the case of the plaintiff that he paid an advance  of  Rs.  1,00,000/-  to  the  defendants.  In  the  year  2006,  he  took  up another portion just attached to the suit premises and remained in occupation by  spending  some  money  and  for  that  he  has  paid  another  Rs.  40,000/-  as advance.  The  rent  was  fixed  at  Rs.  2,100/-  per  month.  It  is  the  case  of  the plaintiff that defendants did not use to issue any receipts. He further alleged that on 10/10/09, a notice was served upon them to vacate the suit premises and to which  he  replied  on  16/01/09  denying  the  claim  of  the  defendants  with averments that he shall continue with the tenancy. However, on visiting the suit premises, he saw that defendants have put some lock over his suit premises and thereby evicted him forcefully and without going through the process of law and as such, he has come up with the suit for restoration of possession by way of mandatory injunction. Defendants in their written statement  appears to have taken  inconsistent  pleas.  At  one  point  of  time,  they  have  admitted  that  the plaintiff is a tenant under them and that they handed over the suit premises in 2005 as he failed to do business. But at subsequent paragraphs, they admitted that  due  to  non-vacating  the  suit  premises  and  even  non-performing  the business as agreed upon, on 10/01/09 vide Ext-2, a notice was served upon the plaintiff  to vacate the suit premises within seven days. Thereafter in the first part of January, 2009, i.e.  after receipt of the said notice, plaintiff  has handed over/surrendered the possession of the suit premises to them and since then the defendants have taken over the possession being surrendered by plaintiff and let out the suit premises to M/s Luit Offset. 16. While discussing the fact in issue, Ld. Trial Court has taken the pain of  almost reproduction of  the entire evidence on record of both the sides in verbatim and then came up with discussion and decision. To my understanding, 
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the said marathon process was not at all required. The crux of the dispute could have summarized in a small campus in view of certain admissions in written statement and deviation of the defendant from their pleading during evidence making the evidence full of contradiction against themselves. 17. From Exbt. 2 i.e. notice dated 10.01.2009, it is an admitted position that till 10/01/09, the plaintiff has not vacated the                  ……. Contd. at P/7suit premises and he was admittedly a tenant under the defendants. There is a dispute as to who was the owner whether defendant No. 1 or the defendant No. 2. But in view of provision of Section 116 of Evidence Act, without going into that part, as both the defendant Nos. 1 and 2 were made party in this suit and they are husband and wife, coming on the admission as made in their written statement that by the notice dated 10/01/09 they have asked the plaintiff  to hand over possession within 7 days. It is the pleaded case of the defendants that within the 1st part of January/2009, plaintiff has surrendered the tenancy and handed over the vacant possession of the suit premises. The plaintiff has denied the above fact.  The plaintiff's  case is of taking forcible  possession behind his back. As such, the initial burden to prove the above positive assertion is upon the defendant that plaintiff has handed over the vacant and peaceful possession to them.18. So,  concentrating  on  this  aspect  only,  when  we  go  through  the evidence on record, it appears that plaintiff  throughout his evidence as PW 1 and through his other two witnesses as PWs 2 and 3 have categorically denied of handing over the possession to the defendant by the plaintiff and he has taken the stand that possession was taken over without due process of law by putting a lock by breaking open the lock put by plaintiff. During evidence the defendants have taken a different stand from their pleadings. In the evidence, defendants as DW 1 and 2 admitted that on 15/01/09, on perusing that the lock of the shop of the  plaintiff  was  broken,  they  have  intimated  the  matter  to  Rangia  PS  and accordingly the Officer of Rangia PS has come to the suit premises and seized some materials from the suit premises and handed over the possession to the defendants and since then, the defendants have taken over the possession and subsequently let it out to Luit Offset. The above oral evidence of the defendants clearly shows that there is no surrender or handing over of possession by the plaintiff as pleaded in the written statement. As such, the plea of the defendants that  possession  was  handed  over  by  the  plaintiff  is  out  rightly  false  and 
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disproved by the defendants by their own evidence. There is no iota of evidence in support of the plea of delivery of possession. As such, I have no hesitation to hold that plaintiff has never surrendered or handed over possession as pleaded by the defendants in their written statement, rather it is the defendants who on the pretext of breaking the lock, may be by thieves, as admitted in evidence, they have taken possession with the help of the police                  ……. Contd. at P/8which is not at all recognised by law. Admittedly, the suit premises is situated within the town area of Rangia and thus the parties to the suit are governed by the provisions of Assam Urban Areas Rent Control Act, 1972. Once the tenancy is admitted and until and unless it has been surrendered by the party, the landlord has  to  obtain  a  decree  for  eviction  on  the  ground  of  defaulter  or  bonafide requirement or violation of the terms of the rent agreement. Admittedly, there was no such circumstance arose for eviction of the plaintiff from the tenanted premises. The method of taking possession, as admitted by the defendants in their evidence (evidence of DWs 1 and 2) is clearly an act of taking the law into own hands with the help of police of  Rangia PS and it  cannot be allowed to continue. The activity of the defendants was ex-facie illegal. Ld. Trial Court while discussing the evidence,  though in details has not discussed the above aspect but discussed the evidence at length and came to the right conclusion by holding that plaintiff is entitled for the reliefs as claimed in the plaint. I concur with the findings of the Ld. Trial Court. 19. In the result, I hold that the appeal is devoid of merit. The judgment and  decree  passed  by  Ld.  Munsiff,  Rangia  in  T.S.  No.  10/2009  is  upheld  an affirmed. O R D E R 20. The appeal  is dismissed on contest with cost.  The judgment and decree passed by Ld. Trial Court on 30/09/2010 in Title Suit No. 10/2009 is hereby affirmed and upheld. 21. Prepare the decree within 15 days from today accordingly.22. Send down the case record of T.S. No. 10/2009 to learned Munsiff, Rangia with a copy of this judgment and decree.Given  under  my  hand  and  seal  of  this  court  on  this  27th day  of 

September, 2012.
Dictated and corrected by me,
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        Civil Judge No. 3,                                                                       Civil Judge No. 3,      Kamrup, Guwahati.                                     Kamrup, Guwahati.


