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District: KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Thursday, the 27  th   Day of September, 2012.  

Title Appeal No. 118/2010

Md. Khursheed Alam & ors ……..…….. Appellants/Defendants-Versus-Mrs. Brij Mohini Verma .......... Respondent/plaintiff.
This appeal coming on for final hearing on 07.09.2012 in the presence of –Mr. S. Bhuyan                 ……              Advocate/Pleader for Appellant.Mr. P.K.Kalita               .......              Advocate/Pleader for Respondent.

And having stood for consideration to this day, the Court delivered the following Judgment:-
J U D G M E N T1. This appeal has been preferred by the plaintiffs/appellants against the  judgment  and  decree  dated  31/08/10  passed  by  Sri.  K.  Boro,  the  then Munsiff No. 4, Kamrup, Guwahati in Title Suit No. 951/06(new)/TS 210/02(old).2. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the defendant/respondent and case record of Title Suit No. 951/2006 was called for.  Respondent  appeared  through  his  engaged  Advocate  and  contested  the appeal.
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3. I have heard learned advocates for both the sides, gone through the appeal memo and the case record of Title Suit No. 951/2006.  …… Contd. at P/24. The facts  leading to the Title  Suit  No.  951/2006,  in brief,  are that  the initially the husband of the defendant and subsequently the defendant was a monthly  tenant  under  Late  Abdul  Mazid,  the  predecessor  in  interst  of  the plaintiffs in respect of one room. Lastly a tenancy agreement was executed on 01/01/1981 by fixing the monthly rent at Rs. 1800/- per month. The defendant paid the monthly rent upto the month of February, 1987 but failed to pay rent since  March,  1987  onwards  inspite  of  repeated  demands.  The  father  of  the plaintiffs  expired in the year 1998 and after  his  death,  the present  plaintiffs being  LR,  inherited  the  said  property  and thus became  the  landlords  of  the defendant. By non paying the rent, the defendant became defaulter. That apart, the suit premises is bonafide required by the plaintiffs for their own use. The suit premise is also required for making necessary modifications. Hence the suit for  ejectment  of  the  defendant  from the tenanted premises  and recovery  of arrear rent for last 3 years.  5.                The defendant contested the suit by filing written statement. Apart  from  the  legal  pleas  of  no  cause  of  action,  non-joinder  of   necessary parties i.e. other LR of late Abdul Majid, she admitted that she is a tenant under the father of the plaintiffs  as per agreement dated 11/12/1967 at a monthly rent of Rs. 1000/- with advance deposit of Rs. 3000/- and subsequently under agreement dated 06/01/1981 at monthly rent of Rs. 1800/- with three months deposit of Rs. 5400/-. During long 43 years of tenancy, plaintiffs never issued any rent receipts till date. The rent till January, 1997 was paid to the father of the plaintiffs. When the landlord has refused to receive the rent for the month of February, 1997, defendant had to deposit the rent in Court which she is doing till date. After the death of original landlord, and knowing the above fact, she offered the rent to  plaintiff  No.  1  and on her  refusal  to accept  the rent,  the defendant used to deposit monthly rent in court. It is further alleged that the plaintiffs have filed the suit with ulterior motive to evict the defendant from the tenanted premises. The defendant is neither a defaulter nor the suit premises required  to  the  plaintiff  bonafide.  With  the  above  pleadings,  the  defendant prayed to dismiss the suit with cost. 6. On  the  above  pleading  both  sides  went  on  trial  with  following issues :-
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1. Whether the suit is maintainable?2. Whether there is any cause of action?                       …… Contd. at P/3

3. Whether the defendant is defaulter in payment of rent?

4. Whether the the suit premises is bonafidely required by the plaintiffs?

5. Whether the plaintiffs are entitled for the arrear rent and future rent?

6. Whether the defendant is liable to be evicted from the tenanted premises?

7. Whether the plaintiff is entitled as prayed for?7. During trial, both the sides adduced evidence by filling affidavit and said witnesses were duly cross-examined by other side. Some documents were also proved. After going through the evidence and hearing arguments of both sides, Ld. Trial Court was pleased to dismiss the suit of the plaintiff. 8. Against the said judgment and decree of dismissal of the suit, the plaintiffs  have  preferred  the  instant  appeal  on  the  following  amongst  other grounds :-
a) That the Ld. Trial Court has committed manifest error in dismissing  

the suit by ignoring the material  evidence on record and the categorical  

admission of the defendant/respondent;

b) That the Ld. Court below has committed serious error of law while  

deciding the issue No. 3 in negative. The onus of proof in respect deposit of  

rent has been illegally shifted upon the appellants/plaintiffs;

c) That the findings of the Ld. Trial Court regarding issue Nos. 3 and 4  

are illegal and wrong;

d) That Ld. Trial Court has not followed the various provisions of law while  

deciding the issues;

e) That  the  Ld.  Trial  Court  has  made  error  by  accepting  the  rent  

deposits  in  Court  even  there  is  clear  admission  of  non-following  the  

provisions of Section 5(4) of the Assam Urban Areas Rent Control Act;

f) That Ld. Trial Court has failed to hold that defendant is defaulter;

g) That  Ld.  Trial  Court  has  failed  to  hold  that  the  suit  premises  is  

bonafide  required  by  the  plaintiff  inspite  of  clear  admission  of  the  

defendant in his cross-examination;

h) That the findings of the Ld. Trial Court while deciding issues are self  

contradictory.   
POINT FOR DETERMINATION:-
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9. (i) Whether the judgment and decree passed by Ld. Trial Court is just  

and proper or needs any interference in this appeal.       …… Contd. at P/410. During  argument  hearing  learned  advocate  for  both  the  sides agreed that there is some self contradictory findings and observations exists in the  judgment  of  trial  court.  Learned  advocate  for  plaintiff/appellant  while reiterating the grounds taken in appeal memo has submitted that the same may be  rectified/corrected  while  re-appreciating  the  pleadings  and  evidence  on record.  On  the  other  hand  learned  advocate  for  defendant/respondent  has submitted that due to self contradictory findings and observations as exists in the judgment of trial court, the suit should be remanded for fresh judgment. I have considered the submissions of  both the sides.  Let  me re-appreciate the material on record issue wise.11. Issue No. 1 :- This  issue  relates  to  maintainability  of  the  suit. Plaintiffs have filed the suit for eviction of the defendant under the provision of Assam Urban Areas Rent Control Act, 1972 [here-in-after termed as ‘Rent Act’]. Ld. Trial Court while deciding the issues has discussed the evidence on record. The defendant in his written statement as well as during submissions on appeal,  it is submitted that as the original owner Abdul Mazid left behind 4 daughters apart from his wife and sons(plaintiffs), but the said daughters have not been joined as plaintiffs or as proforma defendants and as such, the suit by the wife and sons alone are not maintainable. From the evidence on record, it appears that Abdul Mazid has left behind 4 daughters also and admittedly they are not parties in this suit. Learned advocate for defendant/respondent in his argument has vehemently argued in this point and submitted that the by plaintiffs alone is not maintainable. Learned advocate for plaintiff has objected to the pleading and submission and pleaded that In this is a suit for realisation of arrear rent and for eviction  of  the  defendant  on  the  ground of  defaulter  as  well  as  on  bonafide requirement of the son of Abdul Mazid and hence any the daughters are not necessary to join the suit as plaintiffs. During cross-examination, the defendant as DW 1 admitted that after the death of Abdul Mazid, she offered rent to the plaintiff No. 1, the wife of Abdul Mazid and subsequently deposited the rent in court in the name of said plaintiff No. 1 only. She has even no knowledge of any other legal heirs of the original owner Abdul Mazid. From the above admission, it appears that after the death of Abdul Mazid, she has admitted the plaintiff No. 1 as her landlord. In view of above admission, Section 116 of the Evidence Act 
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has role to play in the present suit. Once the defendant has admitted the plaintiff  No. 1 as her landlord and                                                 …… Contd. at P/5she has no knowledge of any other legal heirs, now she cannot raise the plea that the suit is bad and not maintainable for non-joinder of other legal heirs of Abdul Mazid i.e. particularly the daughters. For eviction of a tenant, anyone of the legal heirs having joint right, title and interest over the property can file a suit for ejectment and there is no necessity of joining of all the legal heirs as  argued by Ld. Advocate for the appellants/plaintiffs. Moreover, Ld. Trial Court while deciding this issue, answered it in affirmative and against that finding, the defendant has not preferred any cross appeal or cross objection. Irrespective of above, on merit argument of Ld. Advocate for the defendant has no force and as such same is not accepted. I hold that the suit is maintainable by the present set of plaintiffs without impleading the other legal heirs. This issue is answered in affirmative.  12. Issue No. 2 :- This issue relates to cause of action for the suit. Cause of action for a suit is a bundle of facts. In the present case, the plaintiffs have claimed that defendant is a defaulter since 1987 and as such, she is liable to be evicted being defaulter of monthly rent. Apart from this they have filed the suit for ejectment on the ground of bonafide requirement. Defendant has disputed the facts of defaulter as well as bonafide requirement. In her written statement she pleaded that she is depositing the rent in Court. All these disputes clearly show that there is a cause of action for the suit for ejectment and for realisation of rent for last three years. This issue is answered accordingly in favour of the plaintiffs. 13. Issue No. 3 :- This  issue  relates  to  defaulter  of  the  defendant  in payment of  monthly rent.  It  is  the case of  the plaintiffs  that since February,  1987,  the  defendant  has  not  paid  any  rent  to  the  plaintiffs  to  which  the defendant denied in her written statement. Law is well settled that the onus of proof of payment of rent is upon the defendant regarding due payment of rent.  In this case, it is an admitted position that no rent receipts were issued by the plaintiffs.  Till original owner Abdul Mazid was alive, defendant has taken the plea that she has paid the rent to him upto the month of January, 1997 for which no receipt was issued to her. Since February, 1997, she has started depositing rent  in  the  Court  as  the  landlord refused  to  accept  the  same.  The  plaintiffs evidence of non-deposit of rent since 1997 remains firm so far non-payment of 
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rent is concerned. As such the onus of proof was shifted upon the defendant to prove due payment of rent.                                    …… Contd. at P/6Defendant failed to prove by leading cogent evidence that she has paid the rent upto January,  1997 to Abdul Mazid.  Defendant admitted that since February, 1997, she is depositing the rent in Court. As such, let me scrutinise that as to whether the alleged deposits in court are lawfully made. In proving the fact of lawful deposit of rent in court, the defendant has to prove that she has observed all the formalities as required under Section 5(4) of ‘Rent Act’. Before going into the facts, let me discuss the law on this point.14. Section  5  (4)  of  the  Assam Urban  Areas  Rent  Control  Act  1972 (Rent Act) read as follows :-

" (4) Where the landlord refuses to accept the lawful rent offered by his  
tenant, the tenant may, within a fortnight of its becoming due, deposit in  
Court  the amount  of  such rent  together  with process  fees  for  service  of  
notice upon the landlord,  and on receiving  such deposit,  the Court shall  
cause a notice of the receipt of such deposit to be served on the landlord,  
and the amount of the deposit may thereafter be withdraw by the landlord  
on application made by him to the Court in that behalf. A tenant who has  
made such deposit shall not be treated as a defaulter under Clause (e) of the  
proviso to sub-section (1) of the Section. " 15. Hon'ble Gauhati  High Court  in  the reported case of  Chittaranjan Ghosh –vs- Abdur Rahman, (1996) 2 GLR 262, as relied by learned advocate for appellant, held that:-

“From the reading of the above section and the stand taken by the  
defendant in the court below and in this appellate court, burden to prove  
the deposit of rent in the court lies on the defendant. Mere claim of deposit  
in court is not enough. In his deposition, the plaintiff categorically stated  
that  he  did  not  receive  any  notice  from the  court  informing him of  the  
deposit  of  rent  and to  withdraw the same.  Even if  the rent is  deposited  
without process fee along with notices and copy, the requirement of Section  
5(4) can not be said to be fulfilled. The compliance of statutory provisions  
U/s  5(4)  of  the  Act  is  mandatory,  failing  which  the  tenant  becomes  
defaulter.”16. Hon'ble High Court in the reported case of Sudhir Chandra Dev and others –vs- P.P. Verma and Ors, 1992 (1) GLR 250, as relied by learned advocate for appellant, at paragraph 8 held that:-
“Therefore, if the rent is not deposited in terms of Section 5(4), it cannot be  
said that the tenant has paid the rent i.e. the tenant is a defaulter. In that  
view of the matter, the applicants were defaulters and as such, the statutory  
ground for eviction existed in so far as premises described in Schedule-A is  
concerned.”
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17. Hon'ble High Court in the reported case of  Biswajit Saha -VS-Shah Md. Farid and anr [2009 (3) GLT 241] held that:-               …… Contd. at P/7

“( 15 ) Section 5 (4) of the Act provides that in the event of the refusal of the  
landlord to accept the monthly rent being tendered by the tenant, he may  
within the fortnight of such refusal deposit the rent in the Court. Section 5  
(4)  further  provides  that  along with  such rent,  the  defendant  shall  also  
deposit with the same process fees for service of notice upon the landlord so  
that  due  and  necessary  notice  can  be  served  upon  the  landlord  for  
withdrawal of the amount so deposited. Refusal of the landlord to accept  
the rent on being tendered and deposit of rent along with the process-fees is  
an integral part of Section 5 (4) of the Act. Various judicial interpretations  
made by this Court including the Full Bench decision in Kali Kumar Sen Vs.  
Makhan Lal Biswas and Anr, AIR 1969 Assam and Nagaland, 50 considered  
the responsibility of the tenant to deposit the monthly rent complying with  
the provisions of Section 5 (4) of the Act.  Section 5 (4) of the Act is also  
interpreted to be a mandatory one.”18. In the latest case in this series, Hon'ble Gauhati High Court in the reported case of Sohanlal Sewak vs Mohanlal Agarwala [(2012) 4 GLR 345/ 2012 (3) GLT 450] held that :-
17. Coupled with the above, deposit of rent by a tenant, in the Court, in  
terms of Section 5(4) of the Assam Urban Areas Rent Control Act, 1972, is  
not possible if rent has not been offered to the landlord and refused to be  
accepted by the landlord. In other words, a tenant acquires the right to  
deposit rent in Court only and only when the landlord refuses to accept  
rent on being offered to be paid to him by the tenant. There must, there-
fore, be evidence on record that rent was offered by the defendant, as a  
tenant, to the plaintiff, as a landlord, and the plaintiff, as a landlord, had  
refused to accept rent and the defendant, as a tenant, then, deposited the  
rent, in the Court, in terms of the provisions of Section 5(4),

18. The defendant (DW l),  in his evidence,  claimed that he went to the  
plaintiff  in  May,  2000,  and  requested  him  to  accept  the  rent,  but  the  
plaintiff refused to accept rent and, left with no alternative, he had to de-
posit rent, in the Court, in May, 2000. The defendant, nowhere, discloses,  
in his examination-in-chief,  on what date he went to offer rent. The de-
fendant was, therefore, cross-examined by the plaintiff on this aspect of  
his  evidence.  In his  cross-examination,  the defendant could not say the  
date on which he had gone to tender rent to the landlord and the landlord  
refused to accept the offer so made. Failure on the part of the defendant,  
to disclose the date on which he had offered the rent to be paid was, in the  
context of the facts of the present case, a fatal defect in the case inasmuch  
as in the absence of the date on which offer to pay rent had allegedly been  
made, the defendant could not have deposited rent in the Court.”
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19. On the other hand learned advocate for defendant/respondent in his  argument,  while  submitting  that  when  the  relation  between  landlord became sour, it cannot be expected that the                          …… Contd. at P/8before every deposit in court, the landlord has to offer rent to landlord and non offering of rent cannot be a ground of non-compliance of provision of section 5(4) of Rent Act, and placed his reliance on the case laws AIR 1977 SC 1198 & (1986) 1 GLR 442. I have gone through the above reported cases.20. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of  Dr. Brahmandand v. Kaushlya Devi [MANU/SC/0346/1977:AIR 1977 SC 1198] as relied  by  learned  advocate  for  the  respondent/defendant  observed  as follows:-,

“We are  satisfied  that  a  correct  interpretation  of  Section  7  has  to  be  
conditioned by the circumstances prevailing between the parties. In the  
case we are concerned with, the relations between the parties being very  
estranged it is an idle ritual to insist on a physical tender of payment of  
the  rent  where  the  circumstances  make  it  impractical  and,  therefore,  
subject to what we have said later, prima facie, Section 7-C(1) is attracted  
and  in  such  cases  Section  7-C(6)  makes  court  deposit  equivalent  to  
payment by the tenant to the landlord. Of course, in the absence of special  
and adequate grounds the tenant cannot drive the landlord to collect his  
rent every time through the court with all the attendant inconvenience  
and expense.21. Hon'ble Gauhati High Court in the reported case of Muhit Kumar Deb Roy and Ors.  Vs.Gaurangalal  Roy[MANU/GH/0171/1986/(1986) 1 GLR 442], as relied by learned advocate for the respondent/defendant observed as follows:-
“5. In the light of the decision of the Supreme Court in Dr. Brahmandand v.  
Kaushlya Devi MANU/SC/0346/1977 : AIR 1977 SC 1198, the interpretation  
of  Sub-section  (4)  of  Section  5  of  the  Act  is  to  be  conditioned  by  the  
circumstances prevailing between the parties.  In the case where relation  
between the parties being very estranged it is an idle ritual to insist on a  
physical tender of payment of the rent where the circumstances made it  
impracticable; and a liberal construction of the expression "rent offered by  
his  tenant"  in  Sub-section  (4)  is  necessary.  It  is  also  settled  that  in  the  
absence  of  special  and  adequate  grounds  the  tenant  cannot  drive  the  
landlord  to  collect  his  rent  every  time  through  the  court  with  all  the  
attendant inconvenience and expense.
******
7.  The  findings  of  the  Courts  below above  show that  the  landlords  had  
decided or planned to evict the tenant some-how or other, or by one means  
or another; and that the intention or motive of the landlords was not to  
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receive rents,  but to evict  the tenant,  therefore,  the landlords would not  
receive any rent offered after November 1978. The records also show that  
the  parties  had  become  unfriendly  (estranged  relationship).  In  such  
circumstances,                                             …… Contd. at P/9
I am of the view that a physical payment or offer by the tenant for every  
month and/or to wait  for the rents  becoming due,  in  the context of  the  
present  case,  will  be an idle formality  in  the light of  the decision of  the  
Supreme Court in Dr. Brahmananda (Supra). In this view of the matter, the  
contentions of the learned Counsel must fail.22. Having discussed the law on the necessities for deposit of rent in court in valid and lawful manner, let be turn to the facts of the case in hand. There is no dispute regarding the quantum of rent i.e. Rs. 1800/- per month. It may be noted here that by Ext-A, defendant has proved the carbon copy of the lease deed dated 06/01/81. By Ext-B series, the defendant has proved challans in respect of deposit of rents in Court from the month of February, 1997 till the month  of  August,  2005.  The  defendant  in  her  cross-examination  as  DW  1, admitted that she cannot say as to the contents of Exts-A and Exbt. B series. She further admitted that she has no knowledge regarding the requirement of the day  of  payment  of  rent  in  Court.  She  specifically  admitted  that  she  never approached  to  the  plaintiff  for  tendering  rent  at  any  point  of  time.  In  the petitions of NJ Case Nos. 492/00, 2047/00 and 3123/02 though contained her signatures,  but  she  cannot  say  about  the  contents  of  the  said  petitions.  She admitted that in Exts-C, D and E and other NJ Cases, no process fee was paid. She also admitted that in Exts-G, H and I, there is no process fee and also she has not taken any steps for service of notice. She also admitted that she cannot say if the NJ Cases vide Exts-2, 3 and 4 were dismissed for non-submission of challans. She has no knowledge regarding the issuance of notice upon the plaintiff  on said deposit of NJ Cases. She has no knowledge regarding personal service upon the plaintiffs of said notices. 23. From the above admission, along with the evidence of the plaintiffs as PW 1 that they have not received any rent or even notice from the court and that rents were not deposited properly, it is clear that while depositing the rent in  Court  in  the  year  2000 or  even in  the  year  2003,  the  defendant  has  not followed the procedures as required under Section 5(4) of Rent Act. Order sheet of Ext-2 [NJ Case No. 1392/03] Ext-3 [NJ Case No. 1723/03], Ext-4 [NJ Case No. 2120/03] shows that those cases were dismissed for non-providing the copy of challans. From the admission of the defendant, it is clear that she has failed to 
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discharge her burden of depositing the rent in Court in accordance with section 5(4) of Rent Act.                                                           …… Contd. at P/1024. From the above facts  it  is  clear  that  the case  laws relied by the learned advocate for defendant/respondent has no bearing in the present fcats and circumstance and will not lead any help. There is no evidence of any sour relation ship between the plaintiff no. 1 and the defendant. Moreover, the facts as discussed above not the rent was never offered to plaintiffs before depositing in court but also the other requirement of section 5(4) of Rent Act e.g. timly deposit  of  rent  by  challan,  taking  steps  for  service  of  notice  etc.  were  not complied with. 25. Inspite of having above glaring and unequivocal admission of the defendant regarding non–observing the procedural aspect as required u/s 5(4) of Rent Act, while depositing rent in court, the Ld. Trial Court while deciding the issues  has  crumble  to  his  legal  duty  to  appreciate  the  matter  in  right perspective.  It  may be noted here that,  Ld.  Trial  Court  having discussed the above evidence and appears to have form an opinion that there is no offer of rent by the defendant and that she also failed to prove that steps were taken by her for issuance of notice to landlord and as such even if any rent is deposited by her in Court are not valid rent deposit  and defendant is  to be treated as defaulter in payment of rent, but on the subsequent line, contradicted his own opinion by suddenly changing the track and held that  “it is evident from the  

above that there is some admission of the DW but this can be discarded due  

to her being uneducated and it has been brushed aside depending on the  

other issues relevant to her denial”. Inspite of clear and specific admission of non- deposit of the rent in accordance with law, the ultimate finding of learned trial  court  brushing  aside  all  admissions  on  the  un-pleaded  ground  that defendant being an uneducated lady, are not tenable at all. A Court cannot go beyond pleadings of the parties and cannot make out a own case. There is no pleading or evidence that the defendant is an uneducated lady and she needs any special treatment. Law does not provide any special protection to a tenant on  the  ground  of  gender  or  education.  Considering  all  above,  I  hold  that defendant was a defaulter for payment of monthly rent since 1987 and all other subsequent  moments  too  as  such,  this  issue  is  answered  in  affirmative  and against the defendant.   
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26. Issue No. 4 :- This issue relates  to bonafide requirement.  Ld.  Trial Court while discussing the evidence on this issue has also taken contradictory stand but finally came to the conclusion by                       …… Contd. at P/11answering the issue in negative. In respect of bonafide requirement, the present view of the Hon'ble Higher Courts are that it is the plaintiff who can better say about his own requirement. Simply non-asking the other tenants cannot be the ground of refusal to accept the plea of bonafide requirement, more so, when the defendant  in  her  cross-examination  admitted  that  plaintiffs  want  the  suit premises for their business. Moreover, it is admitted that at the time of creation of tenancy, the plaintiff Nos. 2 and 3 were minors and now they became major and as such they are in better position to say about their requirement of their own business.  The findings of  the trial  Court that  by non-proving the Trade Licence, Municipal Tax Receipts Bill Book, Cash Memo, Stock Register etc. the plaintiffs failed to show their bonafide requirement is wholly unacceptable and not tenable in law. It  is an admitted fact  that presently the plaintiffs  are not doing any  business  and  as  such,  they  are  not  in  a  position  to  produce  any documents  such  as  Trade  Licence,  Municipal  Tax  Receipts  Bill  Book,  Cash Memo, Stock Register etc. The findings of the Ld. Trial Court thus appears to be perverse  and  needs  interference.  I  hold  that  the  suit  premises  is  required bonafide for the own business of the plaintiffs.  The issue no. 4 is decided in affirmative and in favour of the plaintiffs.27. Issue No. 5 :- This issue relates to entitlement of arrear rents and future rents. From the pleadings, it appears that though plaintiffs have claimed that defendant is a defaulter since 1987 but they have claimed the arrear rents for 3 years prior to filing of the suit i.e. from the month of September, 1999 to August, 2002 and also for future rents @ 1800/- per month from September, 2002 till  eviction. From the record, it appears that plaintiffs have proved the fact of non-payment of rents since 1987 and also non-deposit of rent in court in accordance  with  law.  As  such,  the  plaintiffs  are  entitled  for  arrear  rents  as claimed by them subject to adjustment of the rent actually deposited in Court through various NJ cases whether by following the provision of Section 5(4) or not. Plaintiffs are entitled to withdraw the rent deposited in court through NJ cases and for the remaining amount of rent, the plaintiffs are entitled for arrear rents.  The above exercise of determination of  actual  quantum of arrear rent may be done in execution proceeding by making enquiry regarding the amount 
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actually deposit by the defendant in Court/amount withdrawn by the plaintiffs from the Court.                                                                  …… Contd. at P/12Plaintiff  shall  be  entitled  for recovery  of  arrear  and  future  rent  till  actual eviction @ 1800/- per month. This issue is answered in favour of the plaintiffs.28. Issue Nos. 6 and 7:- Both the issues are related to reliefs. In view of my  decision  in  Issue  Nos.  1  to  5,  plaintiffs  are  entitled  for  the  decree  of ejectment of the defendant from the suit premises on the ground of defaulter as well as on the ground of bonafide requirement. Plaintiffs are also entitled for recovery of arrear rents w.e.f. September, 1999 till eviction @ Rs. 1800/- per month subject to adjustment of the rents deposited by the defendant in Court. These issues are answered accordingly in favour of the plaintiff.29. In  the  result,  the  appeal  is  allowed  on  contest  with  cost.  The judgment and decree passed by Ld. Munsiff No. 4, Kamrup, Guwahati in Title Suit No. 951/2006(new)/TS 210/02(old) is hereby set aside. Plaintiffs' suit is decreed on contest with cost with the reliefs granted here-in-below.O R D E R 30. Appeal is allowed on contest with cost. The judgment and decree passed  by  Ld.  Munsiff  No.  4,  Kamrup,  Guwahati  in  Title  Suit  No.  951/2006 (new)/ TS 210/02(old) is set aside. Plaintiffs' suit is decreed on contest with cost with the following reliefs :-a) Plaintiffs are entitled for the decree of ejectment of the defendant and/or any other persons claiming through him from the suit premises by removing all the article/belongings of the defendant. b) Plaintiffs are entitled for recovery of arrear rents w.e.f. Sept, 1999 till eviction @ Rs. 1800/- (rupees eighteen hundred) per month subject to adjustment  of  the  rents  actually  deposited  by  the  defendant  in  Court through various NJ cases.31. Prepare the decree within 15 days from today.32. Send down the case record of  Title Suit No. 951/2006 (new)/ TS 210/02(old)  to learned Munsiff  No.  4,  Kamrup, Guwahati  with a copy of this judgment and decree.Given  under  my  hand  and  seal  of  this  court  on  this  27th day  of 

September, 2012.Dictated & Corrected by me.
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Civil Judge No. 3,                                           Civil Judge No. 3,         Kamrup, Guwahati.                                        Kamrup, Guwahati.


