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District: KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Friday, the 21st Day of September, 2012.

Misc.  Appeal No. 33/2011

Shri Nirmalendu Saha ……..…….. Appellant/defendant-Versus-Shri Ratul Mahanta        …. Respondent/plaintiff.
This appeal coming on for final hearing on 06.09.2012 in the presence of –Mr. P.C. Goswami                   ……      Advocate/Pleader for Appellant.Mr. S. Chamaria                                   Advocate/Pleader for Respondents.
and having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal under Section 96(1) read with Order 43 Rule 1 of the CPC  is preferred against the order dated 30/09/11 passed by Ld. Munsiff No. 2, Kamrup, Guwahati in Misc (J) Case No. 821/11. 2. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the plaintiff/respondent and case record of Misc. (J) Case No. 821/2011 was called for.  Respondent  appeared  through  his  engaged  Advocate  and  contested  the appeal.3. I have heard learned advocate for both the sides, gone through the appeal memo and the case record of Misc. (J) Case No. 821/2011.   …Contd.. P/2
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4. The facts leading to the petition for injunction, in brief, are that the opposite party purchased Schedule-C land measuring 13 Lechas vide Sale Deed No.  4894  dated  24/04/84  and  the  western  boundary  of  the  said  land  was mentioned as drain. Subsequently, the OP also purchased the adjacent land to Schedule-C land wherein the western boundary was indicated as public drain. The land of the petitioner is situated on the northern boundary of the OP's land. There was an existing water drain which is in use by the petitioner, OP and the neighbouring  people  since  long  back  and  waste  water  coming  from  their residence flows through the western side drain to main drain of GMC. But on 20/08/11,  the petitioner  and his  neighbours noticed that the said drain was flooded with drain water and on enquiry, it was revealed that the OP created a permanent obstruction of the said drain by putting certain RCC materials at the end point of the drain of the petitioner's premises and the latrine situated on the southern boundary of the OP. Since the drain situated in the premises of the petitioner overflowed and created unpleasant situation, the OP was requested to dismantle the said block, but the OP did not pay heed to it. Hence, the suit and the petition for ad-interim injunction directing the OP to remove the blockade created in Schedule-C land.5. Against the above petition, the Op/defendant/appellant contested the proceeding by filing  the written objections stating interalia  that  the civil court  has  no  jurisdiction  to  interfere  into  this  matter  and GMC alone is  the competent  authority  to  control,  conduct  and  to  make  necessary  rules  and regulations  for  development  of  the  city  and to  utilize  its  assets  or  property including drainage. It is further stated that there is a public road in the eastern side of the land of the petitioner and it connects to the main road of Panbazar  with a public drain for proper and effective drainage of wastes. So the question of overflowing does not arise. There is a private drain in the in the premises of the OP covering only some part of the western boundary. Moreover, there was no mention about existence of any drain in the western side of the land of the OP in the sale deed. It is pleaded that there is a GMC drain situated at a distance of  about 20 ft. flowing from northern side to southern side of the land of the OP. With the above pleadings, the OP prayed to dismiss the petition. 6. Upon the facts and circumstances, and after hearing both the sides, Ld. Trial Court was pleased to grant the ad-interim injunction directing the OP to remove the blockade created in Schedule-C land within 10 days. …Contd.. P/3
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Against  this,  the  appellant/OP  has  preferred  this  appeal  on  the  following amongst other grounds :-

a) That  the  order  dated  30/09/11  passed  by  the  Ld.  Munsiff  No.  2,  

Kamrup,  Guwahati  in  Misc  (J)  Case  No.  821/11  suffers  from  various  

infirmities resulting miscarriage of justice;

b) That  the  Ld.  Court  below  failed  to  consider  the  question  of  

jurisdiction raised by the OP in view of Section 4 of the CPC and different  

provisions of GMC Act;

c) That the Ld. Trial Court has failed to take note of the fact that there  

is  a public road in the eastern side of the Schedule-A and B land which  

connects the main road of Panbazar along with the public drain and the  

respondent may properly use the said drain for effective drainage of sewage  

of his plot;

d) That as there was no mention regarding existence of any drain in the Sale  

Deed No. 6343 dated 08/12/97 in the western side of Schedule-A land, as  

such the findings of the Ld. Trial Court is perverse;

e) That Ld. Court below ought to have appoint a commissioner for local  

inspection and wait for the Commissioner’s Report for ascertaining the real  

fact before granting the mandatory injunction.

Point for determination in this appeal is:- 7. (i) whether the order passed by Ld. Trial Court is just and proper or needs any  interference.8. During hearing on appeal, Ld. Advocate for the appellant has vehemently argued that from the bare reading of the order passed by the Ld. Munsiff No. 2,  Kamrup,  Guwahati,  was passed in hurry and even  after observing that a petition under Order 18 Rule 18 CPC for local inspection is pending, Ld.  Trial  Court  ought  not  to  have  passed  the  injunction  directing  for opening of the drainage. It is also argued that petitioner/plaintiff has failed to  prove  existence  of  any  drain  on  the  backside  of  the  land  of  the OP/defendant  and  his  sale  deed  even  clearly  shows  that  a  drain  was proposed which will lead the waste to the Municipal drain. But there is no proof of  existence of any drain and as such,  Ld.  Trial  Court should have considered the  fact  that  the  allegation  of  blockade  of  drain  is  false  and frivolous. On the other hand, Ld. Advocate for the respondent/petitioner has  supported  the  order  by  stating  that  the  Ld.  Trial  Court  has  rightly 
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passed the order by submitting that matter of opening of a                        …

Contd.. P/4drain  is  a  urgent  in  nature  and  question  of  health  of  people  of  the  locality particularly the petitioner/plaintiff is at stake. 9. I have considered the submission of both sides and gone through the case record and the impugned order. In the said order, at the last paragraph, Ld. Trial Court directed the OP to “remove blocking created in Schedule-C land/  

property within 10 days of this order and to allow flowing of water from the  

drain of petitioner through Schedule-C land. But the flow of water from drain  

of applicant through Schedule-C land is subject to report by Commission, if  

allowed,  that  there  is  no  alternative  way  of  drainage  system  other  than  

flowing through Schedule-C land.” 10.            From the above observation of learned. Trial court it is clear that even before appointing the commissioner,   for which prayer is  pending, learned trial court  has granted the order of injunction. As pointed out in the sale deed, there is no mention of existing drain rather it is mentioned about proposed drain.  Ld. Trial Court while dealing with the matter, has not  considered  this  aspect.  When  the  facts  are  in  dispute,  I  am  of  the opinion that there is a necessity of holding local inspection regarding the existence  of  the  drain  over  Schedule-C  land  i.e.  land  belongs  to  the defendant/OP as to whether any drain is  in existence and if  so the said drain is  connecting the drain of  the petitioner  along with the Municipal drain. The observations made by learned trial court in last part of order as quoted above, leads me to take a conclusion that the submission made by the  Ld.  Advocate  for  the  appellant  has  force.  Without  making  a  local inspection,  Court  should not have passed the above order  of  temporary injunction as granting of the relief almost amounts to granting of the main relief. 11. The another aspect as argued by the Ld. Advocate for the appellant is regarding the jurisdiction. They have challenged the matter of jurisdiction of the Civil Court by citing section 4 of CPC in view of the provisions contained in Section  106,  247  and  248  of  GMC  Act.  It  is  now  almost  settled  that  when question of jurisdiction of court is raised, learned trial court  should have taken up the question of jurisdiction of the Court before hearing for granting any relief on merit.
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12.                   Hon'ble Supreme Court in the reported case of Shree Subhlaxmi Fabrics  Pvt.  Ltd.  Vs.Chand Mal  Baradia  and Ors.  [MANU/SC/0231/2005/ AIR 2005 SC 2161/(2005)10 SCC 704,] held as follows:-            …Contd.. P/5

“21. In our opinion the approach of the High Court is not correct. The plea  
of  the  jurisdiction    goes  to  the very  root  of  the  matter.  The trial  court  
having held that it had no jurisdiction territorial to try the suit, the High  
Court should have gone deeper into the matter and until a clear finding was  
recorded  that  the  court  had  territorial  jurisdiction  to  try  the  suit,  no  
injunction could have been granted in favour of  the plaintiff  by making  
rather a general remark that the plaintiff has an arguable case that he did  
not consciously agree to the exclusion of the jurisdiction of the court.”13. From the above ratio, it is clear that as the matter of jurisdiction goes into the root of the case, before granting any relief, Court should decide the matter  of  jurisdiction.  Granting  of  an  injunction  is  granting  relief.  and court should have decided the question of jurisdiction before granting relief. 14. So, without going into the merits of the case as argued before me, I am of the opinion that it is a fit case for remand of the matter by setting aside the  impugned  order  with  a  direction  to  the  Ld.  Trial  Court  for  deciding  the question of jurisdiction before granting relief as well as to dispose the petition for local  inspection as made under Order 18 Rule 18 CPC before hearing the petition for temporary injunction.15. In  the  result,  appeal  is  allowed  on  contest.  The  order  dated 30/09/11 as passed by Ld. Munsiff No. 2, Kamrup, Guwahati in Misc (J) Case No.  821/2011 is set  aside.  Case is remanded back to the Munsiff  No.  2,  Kamrup, Guwahati with a direction for deciding the question of jurisdiction as well as the petition for local inspection as made under Order 18 Rule 18 CPC and then to decide the matter of temporary injunction by hearing the parties afresh.16. Both the parties are directed to appear before learned Munsiff No. 2, Kamrup, Guwahati on 03.10.2012 for further instructions.17. Send  down  the  case  record  of  Misc.  (J)  Case  No.  821/2011 to learned Munsiff No. 2, Kamrup, Guwahati with a copy of this judgment.18. Appeal is allowed on contest without costs.Given  under  my  hand  and  seal  of  this  court  on  this  21st day  of 

September, 2012.Dictated & Corrected by me.
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        Civil Judge No. 3,                                                           Civil Judge No. 3,     Kamrup, Guwahati.                                                              Kamrup, Guwahati.


