
HIGH COURT FORM NO. (J) 2.HEADING OF JUDGMENT IN ORIGINAL SUITDISTRICT : KAMRUP.
IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present :   Sri S.K. Poddar, AJS,           Civil Judge No. 3, Kamrup, Guwahati.
Thursday, the 18  th   day of October, 2012  .

MONEY SUIT NO. 154/2010

Sri Abhijeet Dev Roy              …………….. …………......         Plaintiff.-vs-Sri Kamakhya Medhi & ors  …………………………........... Defendants.
This suit coming on for final hearing on 29/09/12 in the presence of :-

Mr. Dilip Dey, …….……………….  ……….    Advocate/pleader for the plaintiff. None                                       . …………. Advocate/pleader for the defendants.
And  having  stood  for  consideration  to  this  day,  the  Court  delivered  the following judgment:-

J U D G M E N TThis is a suit for realisation of Rs. 
7,75,000/- with cost and future interest and ad-velorem court fees paid thereon.

1. Plaintiff suit in brief is it was a registered company having business of 

development and construction of real estate. On 18.4.2005 the plaintiff entered into 

an Agreement with the defendant vide registered Deed No. 3959 dated 18.4.2005 for 

development of a plot of land measuring 1 Bigha 8 lechas covered by Dag No.810 
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and another plot of land measuring 1 katha of Dag No. 803. In the said Deed of 

Agreement, it was mentioned that                           ……………. Contd  …….. at P/2

plaintiff has the right to enjoy a share of 83% of the built-up area. After execution of 

the  agreement,  the  defendants  have  also  executed  and  irrecoverable  Power  of 

Attorney on 10.6.2005.  After  getting the  agreement  and Power  of  Attorney,  the 

plaintiff had invested a huge of some of money to carry out the construction and also 

paid Rs.9,75,000/- to the defendants. During construction, the defendants desired to 

revoke  the  aforesaid  Deed  of  Agreement  and  Power  of  Attorney  on  mutual 

consideration and agreed to refund Rs.9,75,000/- to the plaintiff to which plaintiff 

agreed. Out of the above amount, the defendants paid Rs. 2,00,000/- in cash and 

handed over a cheque of Rs. 3,75,000/- dated 25.6.2007 drawn on Union Bank of 

India, Guwahati. But on the hesitation of the plaintiff to receive the above Cheque as 

part  payment,  the plaintiff  promised to pay the balance amount of  Rs.4,00,000/- 

immediately  after  execution  of  the  Deed.  Thereafter,  on  good faith  the  plaintiff 

executed the registered Deed of Cancellation of earlier agreement dated 18.4.2005 

and the  Power  of  Attorney dated  10.6.2005.  But  the  defendant  did  not  pay  the 

balance of Rs. 4,00,000/- as promised. On 28.6.2007, plaintiff presented the cheque 

of  Rs.  3,75,000/-  as  given  to  him  by  the  defendants  but  same  was  returned 

dishonoured with a note of  stop payment.  Thereafter,  plaintiff  served a Demand 

Notice for payment of said Rs.3,75,000/- along with balance of Rs.4,00,000/- but no 

effect.  It  is alleged that the defendants have fraudulently and dishonestly got the 

deed of cancellation executed. It is also pleaded that for dishonour of cheque, the 

plaintiff has filed another case which is pending for trial and the Court of S.D.J.M.

(S)  Kamrup  vide  C.R.  Case  No.  5307/07.  hence  the  suit  for  realisation  of  Rs. 

7,75,000/- from the defendants with interest @ 18% p.a. till realisation.

2. The defendants have contested the suit by filing a Written Statement. 

Apart from the usual legal plea that suit is not maintainable, plaint is not properly 

verified,  no cause  of  action  for  the  suit,  suit  is  bad for  non-joinder/mis-joinder, 

suppression of material facts, self contradictory statement in the plaint, defendant 

has  denied  the  claim of  the  plaintiff  and put  the  plaintiff  in  strict  proof  of  the 

statements made in the plaint. Defendants also denied the fact of payment made by 

the plaintiff to the defendants. They also denied that there was any agreement of 

refund  of  Rs.9,75,000/-.  However,  the  defendants  admitted  that  the  statements 

regarding payment of Rs.2,00,000/- by the defendants to the plaintiff. Defendants 

denied issuance of cheque of Rs.3,75,000/- as claimed by the plaintiff as a part of 

cancellation of agrement. The defendants further pleaded that when they came to 
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know that the cheque  bearing No. 187284 is missing, they immediately instructed 

the Bank for stop payment which was accordingly done. ……………. Contd  …….. at P/3

The defendants denied of making any promise for  payment of Rs.  4,00,000/-  as 

claimed. In view of above the defendants prayed for dismissal of suit with costs.

3. On the above pleadings, my learned predecessor in Office has framed 

the following issues :

1. Whether there is any cause of action for the suit?

2. Whether  the  plaintiff  is  entitled  to  get  a  decree  for  realisation  of 

Rs.7,75,000/- with interest from the defendants jointly and severally till the date of 

realisation?

3. Whether the defendants had presented a cheque vide No. 187284 dated 

25.6.2007 of Union Bank of India, Athgaon Branch to the plaintiff?

4. Whether the defendants had executed the deed No. 3666 dated 20.3.2007 

fraudulently and dishonestly?

5. Whether the plaintiff is entitled for a decree or other reliefs?

4. On  the  above  issues  plaintiff  has  submitted  affidavit  of  his 

examination-in-chief as P.W.1 and another witness namely, Shri Gunabhi Ram as as 

P.W.2. Inspite of taking several adjournments for cross examination of P.W.1 and 

P.W.2, the defendants failed to cross-examine the above witnesses and as such the 

above witnesses were discharged without cross-examination by defendant side. The 

defendants had also remained absence on last several occasion and did not tender 

any evidence in defence. In absence of the defendants the suit proceeded exparte. 

5. Arguments of plaintiff’s side was heard. I have gone through the case 

records and the documents, let me decide the facts issue wise. 

6. Issue No.1:- This issue relates to cause of action for the suit. Plaintiff 

has filed the suit for realisation of Rs. 7,75,000/- on the ground that initially he has 

entered  into  a  contract  with  the  defendants  for  development  of  the  land  but 

subsequently on 20.3.2007 the same was mutually cancelled. For cancellation of the 

earlier agreement for development, the defendants paid Rs. 2,00,000/- in cash out of 

the alleged agreed amount of Rs. 9,75,000/- and for the rest amount of Rs.7,75,000/- 

the defendants had handed over a cheque of Rs. 3,75,000/- and assured to pay the 

remaining amount of Rs. 4,00,00/- on subsequent date which they did not pay. The 

cheque  was also bounced.  As  such,  for  realisation  of  the  above 7,75,000/-  with 

interest the plaintiff has filed the suit. The defendants though denied the pleadings 

but  the  document  shows  that  there  was  an  agreement  which  was  subsequently 

cancelled. It is also admitted that defendants have paid Rs.2,00,000/- to the plaintiff. 
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Plaintiff have claimed to receive of a cheque of Rs.3,75,000/- which was bounced 

the defendants have taken the plea that                 ……………. Contd  …….. at P/4

above cheque was missing. All these facts shows that there is a cause of action for 

institution  of  the  suit  by  the  plaintiff.  This  issue  is  answered  accordingly  in 

affirmative.

7. Issue No.2:- This issue related to plaintiff’s entitlement for a decree 

of Rs.7,75,000/- with interest. It is the case of the plaintiff that after entering into an 

agreement for development of the land, he has spent huge sum of money for the 

purpose of developing of the land and paid a total  sum of Rs.  9,75,000/- to the 

defendant. At the time of cancellation of the development agreement, the defendants 

had  agreed  to  refund  the  amount  of  Rs.  9,75,000/-  out  of  which  they  paid  Rs. 

2,00,000/- in cash and for the rest amount of Rs.7,75,000/- the defendants handed 

over a cheque of Rs. 3,75,000/- drawn on Union Bank of India, Athgaon Branch. 

The defendants also assured to pay the rest amount of Rs. 4,00,000/- but did not pay 

the  same.  To  prove  the  facts  the  plaintiff  has  proved  the  initial  agreement  for 

development as Ext. 2 and Power of Attorney dated 10.6.2005 as Ext. 3. Plaintiff 

also proved the deed of cancellation i.e. registered Deed No. 3666 dated 20.3.2007 

as Ext.  4 by which the Ext.  2 and Ext.  3 were cancelled.  On going through the 

contents  of Ext.  4,  it  appears that there is  no mention regarding payment of Rs. 

9,75,000/- to the plaintiff for cancellation of earlier agreement for development and 

Power of Attorney. However, while submitting W.S. the defendants have admitted 

the fact of payment of Rs. 2,00,000/- to the plaintiff though they have not stated the 

reasons for such payment of Rs. 2,00,000/-. Along with the Written Statement the 

defendants  has  submitted  a  copy  of  Money  Receipt  showing  receipt  of  Rs. 

2,00,000/- by the plaintiff  for the purpose of cancellation Deed dated 20.3.2007. 

Defendants have also submitted another document which shows that the defendants 

have  handed over  the  cheque  of  Rs.  3,75,000/-  vide  Cheque  No.  187284  dated 

25.6.2007.  In  the  W.S.  the  defendants  have  taken the  plea  that  the  cheque  was 

missing and for that purpose he has to issue stop payment instruction to his Bank. 

The document annexed as Document No. 2 with W.S. has negated the plea of the 

defence. From the evidence of plaintiffs, it is clear that the amount of Rs. 2,00,000/- 

in cash and cheque of Rs. 3,75,000/- was paid for cancellation of the agreement. 

8. From the  Ext.  4  cancellation  agreement,  it  is  true  that  there  is  no 

averment of payment of Rs. 9,75,000/- to the defendants by plaintiff or readiness 

and willingness of the defendants to refund the amount. Plaintiff has failed to prove 

that the defendants have agreed to refund of Rs. 9.75,000/- or even his own plea that 
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he has spent and paid Rs. 9,75,000/- towards development of the land. However in 

absence of any documentary evidence of              ……………. Contd  …….. at P/5

assurance to pay Rs. 4,00,000/- at the time of execution of cancellation agreement 

found  unbelievable  in  view of  existence  of  written  documents  for  other  part  of 

amount. Existence of the Cheque vide Ext. 5, a presumption will follow that at the 

time of cancellation of the agreement dated 20.3.2007, the defendants have handed 

over  the  cheque  of  Rs.  3,75,000/-  to  the  plaintiff  towards  cancellation  of  the 

agreement. Except this part, the plaintiff has failed to prove any material for drawing 

presumption in his favour regarding existence of further liability of the defendant for 

Rs. 4,00,000/- as claimed by him. Considering all above, I hold that plaintiff has 

only able to prove that on the date of cancellation defendants have agreed to pay Rs. 

5,75,000/-  out  of  which  Rs.  2,00,000/-  paid  in  cash  and  the  rest  amount  of 

Rs.3,75,000/- was paid in the form of the Cheque vide Ext. 5. 

9. There  is  no  denial  to  the  fact  of  dishonour  of  Ext.  5  cheque.  The 

plaintiff in his evidence proved the cheque return memo as Ext. 6 which shows that 

cheque No.187284 for Rs. 3,75,00/- was returned unpaid for the reason “payment 

stopped by the drawer.” The defendants have admitted the fact of issuance of stop 

payment  instruction  and  dishonour  of  cheque.  It  may  be  noted  here  that  after 

dishonour of the cheque plaintiff has issued a demand of notice dated 12.7.2007 

upon the defendants informing him about the bouncing of cheque and also regarding 

due  amount  of  Rs.  4,00,000/-  and  requested  the  defendants  for  payment  of 

Rs.7,75,000/- but no response was received by plaintiff. The defendants have taken 

the  plea  that  the  cheque was missing and for  that  purpose he had to  issue stop 

payment instruction is found not based on facts by their own documents. 

10. Apart  from above,  Section 118 of  N.I.  Act  provided for drawing a 

presumption in favour of the holder of a cheque in due course towards issuing the 

same in discharged of debt. Though said presumption is rebuttable, but in this case 

the defendants have not brought  any material  of rebuttal  either by way of  cross 

examination of plaintiff’s witnesses or by adducing evidence from their part. So, on 

the strength of presumption under Section 118 of N.I. Act it can safely be held that 

the defendants had issued the cheque in discharged of their lawful liability arisen out 

of  the  cancellation  deed  dated  20.3.2007  and  they  failed  to  pay  the  amount. 

Considering all above, I hold that plaintiff is only entitled to recover Rs. 3,75,000/- 

(rupees three lakh seventy five thousand) from the defendants. The matter of interest 

will  be  considered  while  dealing  with  Issue  No.  5.  This  issue  is  answered 

accordingly in favour of the plaintiff.
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11. Issue No. 3:- This issue relates to the presentation of the cheque dated 

25.6.2007 to the Union Bank of India.                         ……………. Contd  …….. at P/6

In the plaint the plaintiff has claimed that he has presented the Ext. 5 cheque for 

encashment through his Banker and same was returned dishonoured. The defendants 

have not denied this fact of presenting the cheque by the plaintiff rather they have 

taken the plea that according to the stop payment instruction issued by them, Bank 

has acted and refused to honour the cheque. By this plea defendants have admitted 

the  fact  of  presentation  of  cheque  for  collection.  This  is  issue  is  answered  in 

affirmative. 

12. Issue No. 4:- This issue relates to fraudulent execution of cancellation 

Deed No. 3666 dated 20.3.2007. In the pleadings both the side have admitted that 

there was a land development agreement and subsequently said agreement along 

with the Power of Attorney was cancelled by the registered agreement No. 3666 

dated 20.3.2007 (Exbt. 4). In the paragraph  6, plaintiff has admitted that on the 

desire of the defendants and on mutuality  agreed condition of  refund of money, 

plaintiff  agreed to revoke the said deed. At paragraph 8 of the plaint,  he further 

pleaded  that  on  good  faith  he  has  executed  the  registered  deed  No.3666  dated 

20.3.2007  for  cancellation  of  Ext.  2  and  Ext.  3.  On  subsequent  paragraphs  the 

defendants changed his stand and took the plea that defendants had fraudulently and 

dishonestly executed the deed No. 3666 dated 20.3.2007 only to harass the plaintiff 

and for their wrongful gain. The above stand taken by plaintiff is self-contradictory. 

In spite of taking the pleading of fraudulent and dishonest execution of Exbt.  4, 

plaintiff has not made any prayer for cancellation of said deed (Exbt.4) as nullity or 

illegal. There is also no pleading as to how the fraud was exercised in execution of 

the deed of cancellation i.e. Ext. 4. Merenon payment of agreed amount cannot be 

treated as fraud. From the total reading of the plaint, it appears due to non-receipt of 

the payment the plaint has took the plea fraudulent execution of the deed without 

any  intention  to  getting  the  same  declared  as  nullified.  As  such,  I  am  of  the 

considered opinion that there is no material before me to hold that the defendants got 

the Exbt. 4 executed (the registered deed No. 3666 dated 20.3.2007) fraudulently. 

This issue is answered in negative.

13. Issue No. 5:- This issue relates to reliefs. In view of my findings of 

Issue No. 2, plaintiff is entitled to realise the cheque amount of Rs. 3,75,000/- which 

was dishonoured without any valid reason. It may be noted here that Exbt. 5 cheeuqe 

was bounce on 29.06.2007 and the suit was filed on 24.06.2010 i.e. within three 

years of bouncing the same. The plaintiff is entitled to recover the above amount.
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14. Apart from above the plaintiff has claimed regarding interest @ 18% 

p.a. from the date of filing of the suit till realisation.     ……………. Contd  …….. at P/7

As  the  defendants  failed  to  show  any  reasonable  ground  for  withholding  the 

payment, plaintiff is also entitled for interest @ 6% (six) per annum from the date of 

filing  of  the  suit  i.e.  24.6.2010  till  realisation.  Plaintiff  is  also  entitled  for 

proportionate cost of the suit. This issue is answered in affirmative. 

15. In  the  result,  plaintiff’  suit  deserved  to  be  decreed  partially  for 

realisation of Rs. 3,75,000/- (rupees three lakhs seventy five thousand) with interest 

and proportionate costs, which I do accordingly. 

ORDER

16. Plaintiff’s suit is partially decreed on contest with costs by allowing 

the following reliefs:

(a) Defendants  are  jointly  and  severally  liable  to  pay  Rs.  3,75,000/- 

(Rupees three lakhs seventy five thousand) only to the plaintiff;

(b) Defendants are also jointly and severally liable to pay simple interest 

@ 6% (six) p.a. on the decreetal amount w.e.f. 24.06.2010 till realisation;

(c) Plaintiff is entitled for proportionate cost of the suit ;

17. Prepare the decree within 15 (fifteen) days from today. 

Given under the hand and seal of this Court on this 18th day of October, 2012.       Dictated & Corrected by me,
          Civil Judge No. 3,                                                                 Civil Judge No. 3,        Kamrup, Guwahati.                                                            Kamrup, Guwahati. 


