
HIGH  COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- S. Handique

Saturday    the   18th    day  of  Oct’2012
                             
                                 
                              Title   Suit  No. 51/08
        
Jamiran Nessa                                               Plaintiff
                                                            Vs

Samir Ali and anr.                Defendant 
                                                                                       

This suit coming for final hearing   on 29-9-12 in presence of

 None                                                                  Advocate for the plaintiff

None                    Advocates of the  defendant

And stood for consideration to this day the court delivered the following 
judgment.                               
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JUDGMENT

T.S. 51/08

1. This  is  a  suit  for  declaration,  recovery  of  possession  and 
permanent injunction. The case of the plaintiff in brief is as 
follows:

2. The plaintiff is the owner of the schedule ‘A’ land measuring 
3 bighas 2 kathas covered by dag no. 413,326, 327 in K.P. 
Patta  no.  338  of  Mandakanta  village  under  Bar-Bangsar 
mouza,  Kamrup.  According  to  the  plaintiff,   she  and  her 
husband had entered into a contract with the defendant no. 1 
to  sell  the  schedule  ‘A’  land  at  a  consideration  of  Rs 
56,800/- and the defendant no. 1 paid Rs 37,000/- on 5-4-01 
and the plaintiff acknowledged the same vide one receipt. It 
was  agreed  between  the  parties  that  the  plaintiff  would 
obtain the necessary sale  permission and the sale deed will 
be  registered  on  payment  of  the  balance  amount   of  Rs 
19,800/- and the possession will be delivered. The plaintiff 
has pleaded that the defendant was informed about the sale 
permission but the defendant asked for some more time for 
registration on the ground of financial  problem. It is stated 
that  the defendant did not pay the balance amount  but he 
started ploughing 2 bighas 2 kaths of land covered by dag 
no.  326  and  327  through  defendant  no.  2  without  any 
authority on 22-5-07. The plaintiff went to the land and on 
enquiry  she  came  to  know  that  the  defendant  no.  1  had 
mortgaged  the  said  land  described  in  schedule  B  to 
defendant no. 2. Thereafter the plaintiff issued one notice dtd 
29-5-07 to the defendant no. 1 to take back the money and 
asking him not to do anything to the land but the defendant 
no. 1 did not respond. Hence, the plaintiff has filed this suit 
for declaration that the contract of sale between the plaintiff 
and defendant no. 1 has become ineffective, for recovery of 
the land and also for compensation.

3. The defendant no. 1 contested the suit by filing his written 
statement  cum counter  –claim for  specific  performance of 
contract. He contended that the suit is not maintainable and it 
is barred by the principles of estoppel. He admitted that the 
parties entered into the contract for sale of the suit land but 
he  denied  having  dispossessed  the  plaintiff  illegally.  He 
contended that the plaintiff obtained  Rs 37,000/- out of the 
total consideration price which was fixed at Rs 41,120/- on 
5-4-01 and delivered possession to him. According to him, 
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the plaintiff and her husband had agreed to sell 2 bighas 2 
kathas 17 lechas of land in dag no. 326 and 327 in patta no. 
338 to him and vide one oral agreement the price was fixed 
at Rs. 16000/- per bigha, i.e., Rs 41,120/- in total. He stated 
that R 37,000/- was paid by him on 5-4-01 and he kept on 
waiting to get the sale deed executed. It  is stated that  the 
plaintiff informed him that the sale permission was obtained 
but she did not show it to him. The defendant no. 1 went to 
the plaintiff to pay the balance amount of Rs 4,120/- but the 
plaintiff demanded another Rs 19,800/- stating that he had 
agreed to purchase 3 bighas 2 kathas 15 lechas covered by 
dag no. 413, 326,327 on total consideration of  Rs. 56,800/- 
According to him, the plaintiff refused to accept Rs 4120/- 
so he sent the amount through the son-in-law of the plaintiff 
but  the  plaintiff  returned  the  amount  on  20-5-07.  He 
admitted to have received the pleader’ notice but stated that 
the  statements  made  in  the  said  notice  was  false.  The 
defendant has therefore, put up his counter-claim for specific 
performance of contract  for sale of  2 bighas 2 kathas 17 
lechas of land in dag no. 326 and 327 in patta no. 338 which 
is described in schedule ‘ X’ of the counter-claim.

4. In her reply to the counter-claim the plaintiff filed written 
statement. She contested the counter –claim on the grounds 
amongst others that the counter-claim is not maintainable, is 
bad for non joinder of necessary party, is under valued, there 
is  no  cause  of  action  and  so  on.  She  contended  that  the 
obligation  was  discharged  from  her  side  but  it  was  the 
defendant no. 1 who did not perform his part.  She denied 
that the defendant no. 1 tendered the balance consideration 
amount of Rs. 4120/- and that she refused to execute the sale 
deed.

5. The suit proceeded ex- parte against defendant no. 2 and in 
respect of defendant no. 3-7 the suit was dismissed for not 
taking steps.

6. The following issues were framed in this case:

ISSUES

1. Whether there is cause of action for filing  the suit?
2. Whether there is any cause of action for filing the counter-

claim?
3. Whether the counter-claim is barred by limitation?
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4.  Whether the contract for sale of schedule A land has become 
ineffective?

5. Whether the defendant no. 1 is ready and willing to perform 
his part of the contract?

6. Whether the plaintiff is entitled to get the khass possession of 
schedule B land?

7. To what other relief/ reliefs  the parties are entitled?

Decisions and reasons thereof:

7. The plaintiff examined four witnesses in support of her case 
and exhibited the following documents:

Ext.1: Copy of Jamabandi of patta no.388.
Ext.2: Copy of pleader’s notice.
Ext.3 & 4: Letters dtd. 24-7-07 and 9-8-07 issued to advocate 
Khirod Choudhury.

8. The defendant no.1 examined three witnesses and exhibited 
one document:
Ext.  A..  acknowledgement  receipt  dtd  5-4-01  signed  by  the 
husband of the plaintiff.

Decision on issue no. 1 &2:

9. The plaintiff has filed this suit for declaring that the contract 
of sale between the plaintiff  and defendant no. 1 has become 
ineffective, for recovery of the land and also for compensation. 
The defendant no. 1 has put up his counter-claim for specific 
performance of contract. The agreement for sale is not disputed. 
On perusal of the rival  pleadings I do find that some dispute 
arose between the parties after execution of the agreement for 
sale. 
Issue no. 1 and 2 are therefore decided in the affirmative.

Decision on issue no. 3:
10. The plaintiff has contended that the counter-claim is barred 
by limitation. As per record the agreement for sale was made on 
5-4-01. It was an oral agreement as admitted on both the sides. 
The  counter-claim  was  filed  on  12-8-08.  According  to  the 
counter-claimant, the cause of action first arise on 2-5-07 when 
the plaintiff returned the final installment amount and then on 
subsequent date when the plaintiff  served a copy of advocate 
notice dtd 29-5-07 and when he received summons of this case. 
There is nothing on record to infer that time was the essence of 
the contract. In that case the limitation will be computed from 
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the  date  when  the  counter-claimant  came  to  know  that 
performance is refused. In the present case we have to reckon 
the date from 2-5-07 as the counter-claimant  has alleged that 
the plaintiff returned the balance amount of Rs 4120/- on that 
day. So the counter- claim is  filed within limitation. 
Issue no. 3 is decided in the negative. 

Decision on issue no. 4 &5

11. The plaintiff has alleged that the contract of sale between the 
plaintiff and defendant no. 1 has become ineffective. The reason 
cited by the plaintiff is that the defendant no. 1 has not paid the 
balance amount in spite of the fact that she has obtained the sale 
permission and he has been illegally possessing the land and has 
now mortgaged it to defendant no. 2. 
 The plaintiff has pleaded that she and her husband had agreed 
to sell 3 bighas 2 kathas of land covered by dag no. 413, 326, 
327 of K.P. Patta no. 388 of Mandakanta village  under Bar-
Bangsar mouza to the defendant no. 1, whereas the defendant 
no. 1 has contended that plaintiff agreed to sell only 2 bighas 2 
kathas 17 lechas covered by dag no. 326, 327 on 5-4-01 and for 
that purpose she received Rs 37,000/- on 5-4-01 and the balance 
amount of Rs. 4,120/- was refused by her when he tendered it to 
her.

12.  PW1(  plaintiff)  &  her  husband  Iyazudin  Ahmed  (PW2) 
deposed that they had agreed to sell 3 bighas 2 kathas of land 
covered  by  dag  no.  413,  326,  327  of  K.P.  Patta  no.  388  of 
Mandakanta village  under Bar-Bangsar mouza to the defendant 
no. 1 and received Rs 37,000/- on 5-4-01. PW3 Aftab Ali and 
PW4 Manir Ali also deposed so in their evidence on affidavit. 
PW1 and PW2 denied during their cross examination that the 
agreement was for 2 bighas 2 kathas 17 lechas of land covered 
by dag no.  326, 327 of K.P. Patta no. 388.

13. The defendant side relied upon one acknowledgement dtd 5-
4-01 alleged  to  be  signed  by  the  husband  of  the  plaintiff  to 
prove that in fact 2 bighas 2 kathas 17 lechas of land was the 
subject matter of contract. The plaintiff as well as her husband 
has denied the said document Ext. A. The defendant examined 
Ilyas Ali ( DW4) who is shown to be the witness to the Ext. A. 
He identified his signature in Ext. A. PW2 testified that he had 
signed one money receipt on 5-4-01 in presence of Ilyas Ali and 
that  he handed over the receipt to the defendant no. 1. PW3 has 
also testified that the money receipt was signed by Ilyas Ali.  I 
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find that reliance can be placed on Ext. A. From the perusal of 
the  evidence  adduced by both  the  sides  it  transpires  that  the 
agreement was for sale of 2 bighas 2 kathas 17 lechas of land 
and not 3 bighas 2 kathas of land and the said 2 bighas 2 kathas 
17 lechas of land is now under possession of defendant no. 1.
 
14. The plaintiff has asserted that the defendant no.1 after paying 

Rs 37,000/- initially did not turn up for registration of the 
sale deed by paying the balance amount even after getting 
the information that the sale permission has been obtained. 
But no copy of sale permission has been filed by the plaintiff 
in support of her case. Although the plaintiff has averred that 
the defendant no.  1 has been illegally  cultivating the land 
from 22-5-07, but Ext. 2 filed by the plaintiff which is the 
pleader’s  notice  shows  that  the  defendant  no.  1  started 
cultivating from 5-4-01, i.e., the date of agreement. PW3 also 
testified that the defendant no. 1 started cultivating the land 
after agreement for sale. PW2 stated that he came to know 
after about six months from the date of agreement that the 
defendant no. 1 was cultivating the suit land. The plaintiff 
admitted during her cross examination that the defendant no. 
1  cultivating  the  land  mentioned  in  schedule  ‘X’  of  the 
counter-claim from the date of agreement. 

15. PW4 Manir Ali stated that the plaintiff or her husband did 
not  obtain  the  sale  permission.  He  also  testified  that  the 
defendant  no.  1  went  to  the  house  of  the plaintiff  several 
times  to  pay the balance amount.  The plaintiff  during her 
cross examination stated that she does not know how much 
of the balance amount was due from the defendant no. 1, she 
has however denied that the defendant no. 1 tendered her the 
balance amount. PW2 also denied having returned Rs 4120/- 
on being tendered by the defendant no. 1. DW1 stated during 
his cross examination that the plaintiff claimed Rs 19,700/- 
as the balance amount but he did not pay as he was to pay Rs 
4120/- only for 2 bighas 2 kathas 17 lechas of land. 

16. From the above discussion it is proved that the plaintiff  and 
her husband had agreed to sell 2 bighas 2 kathas 17 lechas of 
land  to  the  defendant  no.  1  for  which  they  received  Rs 
37,000/-  from the  defendant  no.  1  but  did  not  accept  the 
balance amount of Rs 4120/- although the defendant no. 1 
was and is willing to do his part. The plaintiff has not proved 
the fact of obtaining sale permission for the proposed sale. It 
is also proved that the defendant no. 1 has been possessing 
the land since the date of agreement. As the defendant no. 1 
occupied the land on the basis of the agreement between the 
parties and has always been ready to perform his part, so the 
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contract  between  the  parties  cannot  be  declared  as 
ineffective.

17.  Issue no. 4 is decided in the negative and issue no. 5 is 
decided in the affirmative.

Decision on issue no. 6:
18. The defendant no. 1 who has come to possess the land on the 

basis  of  the  agreement  for  sale  cannot  be  termed  as  the 
trespasser or illegal possessor. The plaintiff  is not entitled to 
obtain khass possession of the land. Issue no. 6 is decided in 
the negative.

Decision on issue no. 7

19.  In view of the above discussions I find that the plaintiff is 
not entitled to any reliefs,  whereas the defendant/ counter-
claimant is entitled to the reliefs of specific performance of 
contract. Issue no. 7 is decided accordingly.

ORDER
The  suit  is  dismissed  on  contest.  The  counter-claim  is 
decreed on contest. The defendant is entitled to get the sale 
deed executed in respect of the land mentioned in schedule 
‘X’ of the counter-claim. The plaintiff is directed to execute 
the  sale  deed  in  favour  of  the  defendant  no.  1  within  six 
months after receiving the balance amount of Rs 4,120/- from 
the defendant no. 1, failing which the defendant no. 1 will be 
entitled to get the decree executed through court.
Prepare decree accordingly. Given under my hand and seal of 
the court on 18-10-12.
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ANNEXURES
PLAINTIFF SIDE
PW1. JAMIRAN NESSA
PW2..IYAZUDDIN AHMED
PW3..AFTAB ALI
PW4..MANIR ALI

DOCUMENTS
Ext.1: Copy of Jamabandi of patta no.388.
Ext.2: Copy of pleader’s notice.
Ext.3 & 4: Letters dtd. 24-7-07 and 9-8-07 issued to advocate 
Khirod Choudhury.

DEFENDANT SIDE

DW1..SAMIR ALI
DW2..KHAMIR ALI
DW3..ILYAS ALI

DOCUMENTS
Ext.  A..  acknowledgement  receipt  dtd  5-4-01  signed  by  the 
husband of the plaintiff.
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