
IN THE COURT OF THE ASSISTANT SESSIONS JUDGE NO. 3, KAMRUP, GUWAHATI.
Present :- Sri S. K. Poddar, AJS,Assistant Sessions Judge, Kamrup, Guwahati.

Sessions Case No. 85(K)/2011 u/s 366(A) IPC(Arising out of  G.R. Case No. 7703/09)
STATE of ASSAM-vs-   Shri Kartik Roy              …. Accused.

Committed by:- Shri L.K. Saikia,        SDJM(S)II, Kamrup, Guwahati.  
Advocate Appeared:-Mr. N. Sharma, Addl. P.P………………   Advocate for the prosecution.Mr. A.Talukdar &Mr. S. Ali           ……………………   Advocates for the defence.
Date of Evidence:-  02/08/11, 29/08/2011, 25/10/11, 16/03/12,Date of Argument:- 04/09/2012,Date of Judgment:- 13/09/2012.

J U D G M E N T

1. Prosecution case, in brief, is that on 14/09/09 one Smti Minu Bora lodged an  FIR  with  O/C,  Jalukbari  PS  alleging  interalia  that  on  10/09/09 at about 4.30 P.M. her daughter Dipamoni Bora, aged about 15 years went out of home for tuition but due to non-return in due time, while searching her,  she came to know that accused Kartik Roy has taken away her daughter. On going to the house of said Kartik Roy, she also came to know that he is missing from his house since 10/09/09. 2. On receipt of the FIR, Jalukbari PS Case No. 477/09 u/s 366(A) IPC was registered and investigated into.  During investigation,  the victim and the accused  surrendered  before  police.  On  17/09/09,  the  victim  was  medically examined  and  on  19/09/09  she  was  also  produced  before  the  Court  for 
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recording her statement u/s 164 Cr.P.C.                            ………. Contd. at P/2On completion of investigation, the I/O has submitted charge-sheet against the accused  Kartik  Roy  u/s  366  (A)  IPC.  It  may  be  noted  here  that  during investigation, said Kartik Roy was on pre-arrest bail.3. After  submission of  charge-sheet,  attendance of  the accused was compelled and after furnishing copies u/s 207 Cr.P.C. Ld. SDJM(S)-II,  Kamrup, Guwahati,  has  committed  the  case  to  the  Court  of  Sessions  for  trial. Subsequently, the case was made over to this Court for disposal. 4. Vide order  dated 08/06/11,  my Ld.  Predecessor-in-office framed charge u/s 366(A) IPC against the accused to which he pleaded not guilty and claimed to  stand trial.  During  trial,  prosecution side  examined as  many as  8 (eight)  witnesses  including  I/O  and  M/O.  On  completion  of  prosecution evidence, accused Kartik Roy was examined U/s 313 Cr.P.C. Defence declined to adduce evidence in their defence. 5. From  the  trend  of  cross-examination  and  answers  given  in  313 Cr.P.C.  examination,  defence case  appears  to  be  of  denial  so  far  allegation  of kidnap of the victim is concerned. Accused took the plea that the victim has love affairs with him and on the alleged date of occurrence, she came to his house for stay with him but, she was sent back to her house. He denied the fact that he along with the victim stayed at Coochbehar as claimed by the victim.6. I  have heard oral  arguments of  both sides and gone through the case record.

POINTS FOR DETERMINATION :-7. i) What was the age of the victim girl on the date of occurrence i.e. on 10/09/09 ?ii) Whether on 10/09/09, accused has kidnapped the victim Dipamoni Bora?
DECISION AND REASONS THEREOF :-8. In  respect  of  point  (i)  i.e.  regarding  the  age  of  the  victim  is concerned,  from the evidence on record in  respect  of  age of  the victim,  it  is apparent   that  the  victim  was  a  student  but  no  birth  certificate  or  school certificate showing the age of the victim was seized by the I/O or even produced by the parents of the victim to have best evidence before the court. While giving her  evidence,  victim  claimed her  age  as  15  years.  The  mother  of  the  victim however stated that her marriage took place about 30 years back and after 2 
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years of her marriage, she gave birth to Dipamoni.        ………. Contd. at P/3This shows a huge difference of age between the witnesses. Learned addl. PP has submitted that there might have been mistake in either saying or writing the figure  30 and it  should  have been 20.  The medical  evidence shows that  the victim is above 16 years but below 18 years and the said report is based on radiological examination as admitted by the I/O. The accused in his 313 Cr.P.C. statement has stated that the age of the victim was 17 years or more. From the above materials as available on record regarding age, I am of the opinion that the medical report regarding the age is found more reliable and as such I hold that the  age  of  the  victim  is  above  16  years  but  below  18  years  on  the  date  of occurrence. 9. In  respect  of  point (ii)  let  me go through the evidence in detail. During evidence the informant while adducing evidence as PW 1 deposed that on 14/9/09 while her daughter Dipamoni Bora did not return from tuition, she enquired about her and on suspicion of her kidnap by accused Kartik Roy, she lodged  the  ejahar  vide  Ext-1.  She  also  deposed  that  after  4-5  days  of  the occurrence,  her  daughter  returned  back  home.  In  her  cross-examination  she admitted that Dipamoni went on her own and also returned on her own will. PW 2, the employer of the accused deposed that since 10.09.2012 accused Kartik was absent in his duty. PW 3 Smti Rita Majumdar and PW 4 Smti Sinu Roy in their evidence deposed that Dipamoni had love affairs with the accused and had the visiting relations with the victim at her house. As the parents of Dipamoni refused to give their daughter married with the accused, she fled away with the accused. In their cross-examination, they admitted that Dipamoni went to the house of accused with her clothes and told her that she came to the house of accused  as  her  mother  refused  to  give  her  marriage  with  the  accused. Deepemoni  also  requested  the  accused  to  take  her  away  and  to  perform marriage with her. 10. PW 6, the victim in her in her evidence deposed that about 3 years back, accused requested her to go to Azara and accordingly they went to Azara in a train and there from both of them gone to Cooch Behar, where she lived with the accused for about a week. Thereafter, she returned on her own and she was taken to Jalukbari PS. She was also brought to Court and she gave her statement before the Court vide Ext-2. In her cross-examination, she admitted that she has love affairs with the accused. She admitted that before police, she has not stated 
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about taking her to Coochbehar and          ………. Contd. at P/4staying there for a week. She also admitted that in the evening hours, while she went for tuition, she on her own came to the house of accused. She gave her statement in the Court on being tutored by her mother. She cannot say as to what was written in her statement before Court as it was in English and she simply  put  her  signatures.  She  specifically  admitted  that  accused  did  not misbehave her.11. PW  7  Hatem  Ali  Ahmed,  the  I/O  of  this  case,  in  his  evidence deposed  that  one  Dharmeswar  Kalita  has  done  the  preliminary  enquiry  and thereafter  CD  was  entrusted  to  him.  After  going  through  the  CD,  he  has submitted the charge-sheet u/s 366(A) IPC against the accused vide Ext-2. He admitted that he has not investigated the case. 12. PW 8 Dr. H. Das in his evidence deposed that on 17/9/09, while he was working as  Demonstrator in the Deptt.  of  Forensic  Medicines,  GMCH, he examined the victim Dipamoni Bora in connection with Jalukbari PS Case No. 477/09. During investigation, he recorded the history of the victim. She stated before him that she had love affairs with Kartik for last 11 years. On 10/9/09 at  about 4.30 P.M., she went to Alipurduar and till 16/9/09 they stayed together at the relatives house of the accused. During this period, they had regular sexual intercourse.  On  15/9/09,  she  came  back  to  Guwahati.  Said  Medical  Officer further  deposed that  during  examination,  he  did  not  find any sign of  recent sexual intercourse or injury marks on the person of the victim. He proved his report vide Ext-3.13. Before discussing the implication of above evidence to determine the point framed, let me discuss the law relating kidnap of minor particularly the admitted position of witnesses that the victim went with accused on her own.14. Section 361 & 362 IPC read as follows:-361:-Kidnapping from lawful  guardianship –  “Whoever  takes  or  entices  

any minor under sixteen years of age if a male, or under eighteen years of  
age if a female, or any person of Unsound mind, out of the keeping of the  
lawful guardian of such minor or person of unsound mind, without the con-
sent of such guardian, is said to kidnap such minor or person from lawful  
guardianship.”362:- Abduction - “who ever by force compels or by any deceitful means  
induces any person to go from any place, is said to abduct that person.”15. While deciding a matter of kidnap/abduction, whether motive on the part of the accused in taking the victim,                         ………. Contd. at P/5

javascript:fnOpenGlobalPopUp('/ba/disp.asp','16189','1');


Page 5 of 9                               Sessions Case No. 85/2011
has any role to play or not is a matter to be considered. In my quest of above, I  could  lay  my  hands  on  the  following  few  reported  cases  which  are  found relevant in this case.     16. Hon'ble Supreme Court of India in the reported case of Biswanath vs. State of UP [AIR 1960 SC 67] held that 

“Abduction  takes  place  whenever  a  person  by  force  compels  or  by  any  
deceitful means induces another person to go from any place. But abduction  
pure and simple is not an offence under the Penal Code. Only abduction with  
certain intent is punishable as an offence. If the intention is that the person  
abducted may be murdered or so disposed of as to be put in danger of being  
murdered,  s. 364 applies.  If  the intention is  to cause secret and wrongful  
confinement,  s. 365 applies.  If  the  abducted  person  is  a  woman  and  the  
intention is that she may be compelled or is likely to be compelled to marry  
any person against her will or may be forced or seduced to illicit intercourse  
or is likely to be so forced or seduced, s. 366 applies. If the intention is to  
cause grievous hurt or so dispose of the person abducted as to put him in  
danger of being subjected to grievous hurt, or slavery or the unnatural lust  
of any person, s. 367 applies. If the abducted person is a child under the age  
of ten and the intention is to take dishonestly any movable property from its  
person, s. 369 applies.” 17. Hon'ble Supreme Court of India in the reported case of  Chote Lal and Anr vs. State of Harynana [AIR 1979 SC 1494] held that 
2. Having appreciated the entire facts and circumstances of this Case, we  
are of the view that the conviction of neither of the appellants on any of the  
courts can be maintained. The High Court has failed to record any finding  
which was necessary to be recorded for the purpose of maintaining their  
conviction under Section 366 Indian Penal Code. By merely finding that they  
abducted Lajwanti, the charge under Section 366 could not be held to have  
been proved It was further necessary to find that they had abducted the  
woman for any of the purposes mentioned in Section 366. In the absence of  
such a finding that charge fails against both the appellants.                18. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of  S. Varadarajan Vs. State of Madras [MANU/SC/0081/1964/AIR 1965 SC 942] held as follows:-
11. It must, however, be borne in mind that there is a distinction between  
"taking: and allowing a minor to accompany a person. The two expressions  
are not synonymous though we would like to guard ourselves from laying  
down  that  in  no  conceivable  circumstance  can  the  two  be  regarded  as  
meaning the same thing for the purposes of s. 361 of the Indian Penal Code.  
We would limit ourselves to a case like the present where the minor alleged  
to  have  been  taken  by  the  accused  person  left  her  father's  protection  
knowing and having capacity to know the full import of what she was doing  
voluntarily joins the accused person.                 ………. Contd. at P/6
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In such a case we do not think that the accused can be said to have taken  
her away from the keeping of her lawful guardian. Something more has to  
be shown in a case of this kind and that is some kind of inducement held out  
by the accused person or an active participation by him in the formation of  
the intention of the minor to leave the house of the guardian.
12.  It  would,  however,  be  sufficient  if  the  prosecution  establishes  that  
though immediately prior to the minor leaving the father's protection no  
active part was played by the accused, he had at some earlier stage solicited  
or persuaded the minor to do so. In our opinion if evidence to establish one  
of those things is lacking it would not be legitimate to infer that the accused  
is  guilty  of  taking  the  minor  out  of  the  keeping  of  the  lawful  guardian  
merely because after she has actually left her guardian's house or a house  
where  her  guardian  had  kept  her,  joined  the  accused  and  the  accused  
helped her in her design not to return to her guardian's house by taking her  
along  with  him  from  place  to  place.  No  doubt,  the  part  played  by  the  
accused could be regarded as facilitating the fulfillment of the intention of  
the girl. That part, in our opinion, falls short of an inducement to the minor  
to  slip  out  of  the  keeping  of  her  lawful  guardian  and  is,  therefore,  not  
tantamount to "taking".19. Hon'ble Calcutta High Court in the reported case of Sachindra Nath Mazumder Vs.  Bistupada Das  and Ors.  [MANU/WB/0547/1978/ 1978 Cri  L J 1494] held as follows:- 
“7. Next, it was to be proved that the accused was materially instrumental  
either  in  counselling  the  minor  to  leave  or  helping  her  in  leaving  the  
guardian's protection. The victim girl P.W. 5 stated in her evidence that she  
had left the guardianship of her father on her own accord, as she was in love  
with  accused  Bistu  whom  she  married  subsequently.  True,  the  girl  was  
recovered from the house of the brothers namely, accused Bistu Pada and  
Kesto Pada, but a man is not bound to return to her father's custody a girl  
who without any inducement on his part has left her home and  come to the  
accused later on. It must be shown that the man took some active step by  
persuasion or otherwise to cause the girl to leave her home. In the absence  
of  any  evidence  as  to  inducement  or  actual  taking,  mere  finding  of  the  
accused  and  the  victim  girl  living  under  the  same  roof  would  not  
substantiate the prosecution case of kidnapping.
8. The girl in this case stated in her evidence that she had abandoned the  
guardianship of her father on her own accord, as her father was reluctant  
to give her in marriage to accused Bistu. A minor may not be competent to  
give her consent to her taking, but a minor is certainly competent to leave  
the  protection  of  her  guardian  on  her  own  accord.  Thus,  the  position  
remains that P.W. 5 left her parent's guardianship on her own accord only  
because her  guardian was  not  approving the proposed  marriage.  In  the  
circumstances, the girl even if she had been found under 18 years, would not  
be said to have been kidnapped by the accused. Mintu P.W. 5 and accused  
Bistu are said to have been married subsequently.” ………. Contd. at P/7
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20. Hon'ble Himachal Pradesh High Court in the reported case of Khyali Ram Vs. State of Himachal Pradesh [MANU/HP/0023/1978/1979 Cri. L. J 620], held as follows:-                                                              

“In  order  to  attract  the  offence  of  kidnapping  under  Section  361,  I.P.C,  
something more had to be proved than mere joining of the accused with the  
girl. An active participation by the accused in the formation of the intention  
of the girl either immediately prior or sometime before she left her father's  
house,  was  required  to  be  established.  In  my  opinion,  the  ratio  of  the  
Supreme Court  decision in  S.  Varadarajan v. State  of  Madras  MANU/SC/  
0081/1964 : 1965 CriLJ 33 is attracted in the instant case. It will be difficult  
to say that the accused had taken or enticed Ram Pyari and as such the  
offence under Section 361 was not formulated.”21. From the above case law it is clear that when a minor girl going out of  the custody of her lawful guardian with another man/accused, there must have some material in evidence showing active role of the accused in inducing the victim to leave the protective umbrella of her lawful guardians for holding the said accused guilty of kidnap. The fact that the victim is below 18 years of age while going with the accused per-se does nt make a person for the offence of kidnap as defined u/s 361 IPC.22. Now coming to factual aspect of this case, by giving even a cursory look at the evidence of star witnesses, there is no allegation of using of any force or  any  inducement  on  the  part  of  the  accused to  take the  victim  out  of  the custody of her parents. PW 1 lodged the ejahar simply under the presumption of kidnap. In her cross, she admitted that the victim went on her own. PWs 3 and 4 have supported the evidence of PW 1and they have also admitted that the victim on her  own came to the house of  accused.  From the evidence of  the victim,  though in her chief she stated that accused requested her to go to Azara and she along with the accused boarded the train, but she did not get down at Azara and went to Coochbehar and stayed there for a week. In her cross-examination, she admitted that while giving statement before police, she has not stated regarding going to Coochbehar and staying there for about a week. As such this part of  evidence is exaggerated during trial. She clearly admitted that she went with the accused on her own and she gave statement before the Court on being tutored by her mother. 23. So, on a conjoint reading of the evidence of witnesses, it becomes clear that accused has not played any role in taking away the victim either by using any inducement or by use of any force,               ………. Contd. at P/8
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which  are  the  prime  ingredient  of  the  offence  of  kidnap.  There  is  even  no material to show that prior to the date of occurrence, accused in any manner allured the victim to go with him to an undisclosed destination. There is clear admission on the part of the victim that accused did not misbehave her during the period of her stay, if at all. I find force in the submission of Ld. Advocate of the accused that ingredients of offence u/s 366(A) IPC is missing. So, from the totality  of  the  facts  and  applying  the  law  as  narrated  above,  I  hold  that prosecution has failed to prove the ingredients of seection 361 IPC to make the accused liable for punishment u/s 366(A) IPC. 24. in the result, accused Kartik Roy is acquitted from the charge U/s 366(A) IPC and set at liberty. 25. Bail bonds executed by the accused and his surety are extended for next six months as per provision of Section 437 (a) of Cr.P.C. 26. Judgment is pronounced in the open Court today. Case is disposed on contest.27. Send  a  copy  of  this  judgment  to  Learned.  District  Magistrate Kamrup, (M) as per the provisions of section 365 Cr.P.C.28. Given under my hand and seal of this Court on this the 13th day of September, 2012 at Guwahati.

Asstt. Sessions Judge No. 3,      Kamrup, Guwahati.Dictated and corrected by me 
Asstt. Sessions Judge No. 3,      Kamrup, Guwahati.
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ANNEXURE1.  Prosecution Witnesses:-P.W. 1:-  Smti Minu Bora(informant), P.W. 2:-  Shri Prabin Devnath,P.W. 3:-  Smti Rita Majumdar, P.W. 4:-  Smti Sinu Roy,P.W. 6:-  Smti Dipamoni Rora,P.W. 7:-  Sd. Hatem Ali Ahmed, P.W. 8:-  Dr. Himangshu Das, 

2.  Defence Witnesses:-  None
3.  Court Witnesses:- None
4.  Prosecution Exhibits:- (papers)Exbt.  1:- F I R dated 14/09/09Exbt.  2:- Charge Sheet,Exbt.  3:- Medical report.
5.  Defence Exhibits:-             Nil

                 Assistant Sessions Judge No. 3,   Kamrup, Guwahati.                          
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