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G.R CASE NO: 768 OF 2012
PROSECUTOR: STATE OF ASSAM Vs
ACCUSED: SHRI ANSHUMAN SAIKIA

DISTRICT: KAMRUP
IN THE COURT OF THE SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

GR CASE NO: 768/ 2012
U/S 380 IPC

PROSECUTOR: STATE OF ASSAM
VERSUS

ACCUSED: SHRI ANSHUMAN SAIKIA

PRESENT : YUSUF AZAZ, SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

ADVOCATE FOR THE PROSECUTION: SHRI M. ALI

ADVOCATE FOR THE ACCUSED: SHRI S. I RASUL

CHARGE FRAMED ON: 18/2/2012

EVIDENCE RECORDED ON: 3/5/2012, 26/7/2012, 14/8/2012

ARGUMENT HEARD ON: 4/10/2012

JUDGMENT DELIVERED ON: 12/10/2012

JUDGMENT

1. The  prosecution  in  this  case  was  launched  by  the  lodging  of  an 
ejahar with the Officer in Charge of the Geetanagar Police Station on 
29/1/2012 by the informant, Shri Subir Sen Gupta to the effect that 
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the  accused,  Shri  Anshuman  Saikia  had  committed  theft  of  one 
Samsung Moblie Phone from his shop.

2. The police upon receipt of the ejahar registered Geetanagar Police 
Station  case  no:  18/2012  under  sections  380  of  the  Indian  Penal 
Code (IPC) and started investigation in the case. Upon completion of 
the  investigation,  the  police  submitted  chargesheet  against  the 
accused, Shri Anshuman Saikia under section 380 IPC.

3. The accused  was  called  upon to  stand  trial  and after  causing  his 
appearance and after furnishing the copies of the relevant documents 
the  formal  charge  under  section  380 IPC was  framed against  the 
accused and the same is read over and explained to the accused to 
which he pleaded not guilty and claimed to be tried.

4. The prosecution in support  of  its  case examined as many as four 
witnesses; whereas the defence declined to adduce evidence.

5. The defence case is of total denial as is revealed from the statement 
of the accused recorded under section 313 CrPC and also from the 
trend of cross examination. The accused has stated in his statement 
recorded under section 313 CrPC that he went with his Aunt, Smti 
Irani Saikia (PW3) to purchase the said mobile phone, but the price 
of the said mobile phone was Rs.32,000/- whereas his Aunt had only 
Rs.15,000/- with her as such she paid the Rs.15,000/- and promised 
to pay the remaining balance amount in the evening and as per the 
consent of the informant, he took the mobile phone at his home. The 
accused further stated that his Aunt could not go in the evening to 
the shop to pay the balance amount;  as such the informant out of 
misunderstanding lodged this complaint. The accused had contended 
that he did not commit the offence of theft.

6. Upon the case set up by the prosecution I have framed the following 
point for determination in this case in order to arrive at a definite 
finding as regards the matter in dispute-

(1) Whether the accused on 29/1/2012 had committed theft at M/S 
S.S Electronics by dishonestly removing a Samsung mobile phone 
and thereby committed offence under section 380 IPC?
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7. I have heard the learned A.P.P and the learned counsels on behalf of 
the  aforesaid  accused.  The  learned  APP  has  contended  that  the 
prosecution has proved its case beyond reasonable doubt as such the 
accused is liable to be convicted; whereas the learned counsels for 
the  accused  had  contended  that  the  case  was  instituted  out  of 
misunderstanding and that the accused never committed the theft of 
the said mobile phone.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

8. Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the point for determination.

POINT FOR DETERMINATION NO.1: 

9. The prosecution has examined as many as four witnesses in support 
of its case.

10.The informant,  Shri  Subir  Sen Gupta (PW1) has deposed that  on 
29/1/2012 the accused came to his shop and asked for some mobile 
phone and when he turned to bring some other mobile phone, the 
accused took the aforesaid Samsung Mobile phone and ran away; as 
such he informed the police and lodged the ejahar which is identified 
and marked as exhibit 1.

11.The PW2, Shri Gautam Chakravorty is the employee of the shop of 
the informant and he has stated that at about 6:30 PM in the evening 
the  accused  took  the  mobile  phone  and ran  away.  The  PW2 has 
stated that they searched for the accused but could not find him as 
such the ejahar was lodged.

12.The  trend  of  cross  examination  as  well  as  the  statement  of  the 
accused recorded under section 313 CrPC shows that  the accused 
had not disputed the fact that he took the said mobile phone and it is 
also admitted that he went to the police station on the next day and 
deposited the said mobile phone which was later on seized by the 
police.
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13.In  view  of  the  above,  the  only  fact  which  is  required  to  be 
determined in the present  case is whether the accused dishonestly 
took the said mobile phone without the consent of the informant.

14.The informant,  Shri  Subir  Sen Gupta was cross  examined  by the 
defence,  but  nothing  material  could  be  elicited  from  his  cross 
examination which would lead me to doubt or disbelieve the said 
witness. In fact the defence did not cross examine the PW1 in respect 
of the statements made by him regarding the offence of theft. The 
PW1 had specifically stated in his evidence that the accused took the 
mobile phone and ran away. This part of the statement of the PW1 
was not disputed by the defence. The defence had merely asked the 
PW1 whether the matter has been compromised to which the PW1 
stated that they had entered into compromise and that he would not 
like to proceed if he gets back his mobile phone.

15.The PW2, Shri  Gautam Chakravorty is  also an  eyewitness  to  the 
alleged occurrence  and he  has  specifically  stated  that  he saw the 
accused running away with the mobile phone, but the defence has 
not cross examined him at all in this regard.

16.The PW3, Smti Irani Saikia is the Aunt of the accused and she has 
deposed that the accused went to the said shop alongwith her and 
that she purchased the said mobile phone by paying Rs.15,000/- and 
it  was  agreed  that  the  remaining  balance  amount  of  Rs.17,000/- 
would be paid in the evening. The PW3 has stated that due to some 
work she could not go to the shop in the evening the pay the balance 
amount; as such the informant of misunderstanding lodged this case.

17.The  evidence  of  the  PW3  is  not  believable,  because  if  the  said 
mobile phone was really purchased by the accused then there would 
surely have been some receipt of the mobile phone evidencing the 
purchase, because whenever a mobile phone is purchased, the name 
of the purchaser as well as the IMEI number is mentioned in the 
receipt.  Further  there  is  no  material  on  record  to  show  that  the 
informant and the accused or the PW3 were known to each other; as 
such  it  cannot  be  believed  that  the  informant  (PW1)  would  sell 
anyone on credit such a costly mobile phone without any security.

18.In fact the PW1 and the PW2 have stated that they had not known 
the accused and it was only after this case that they came to know 
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about the identity of the accused; hence it cannot be believed that the 
said mobile phone was sold on credit to the accused, as alleged by 
the PW3.

19.In addition to the above the PW3, Smti Irani Saikia is the Aunt of the 
accused  as  such  she  is  an  interested  witness;  hence  her  evidence 
cannot be relied upon.

20.In view of  the above it  is  held  that  the  accused  took the  mobile 
phone without the consent of the informant; hence it is held that the 
accused had committed  the offence  of  theft  from the shop of  the 
informant.

21.In  view  of  the  above  discussion  it  is  held  that  the  accused  had 
committed the offence of theft  from the shop of the informant  as 
such it  is  held that  the accused  has  committed  the offence  under 
section 380 IPC.

22.DECISION:   The prosecution has proved beyond reasonable doubt 
that the accused persons had committed the offence of theft; hence 
he is convicted under section 380 IPC.

23.In view of the discussions made above and the decision reached in 
the foregoing discussion the accused is convicted under section 380 
IPC.

24.I have heard the accused. The accused is aged about 19 years only as 
such  he  is  compulsorily  to  be  dealt  with  the  provisions  of  the 
Probation of Offenders Act,1958 unless the Court comes to a finding 
that it is not desirable to release the offender under section 3 or 4 of 
the Probation of Offenders Act,1958.

25.In the instant case at hand the accused stole a Samsung mobile phone 
of the latest model; as such it could be presumed that the accused 
was  driven  by  his  urge  to  own  the  mobile  phone  and  his  urge 
overwhelmed him and made him commit the offence by clouding his 
conscience. Further the conduct of the accused to the effect that he 
himself surrendered before the police station on the very next day 
and deposited the said mobile phone goes on to show that he realized 
his mistake and wanted to make amends by surrendering himself and 
even depositing  the  mobile  phone.  The gesture  of  the accused  to 
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come to an understanding with the complainant also shows that he 
wanted  to  make  amends  and  make  good  the  loss  caused  to  the 
complainant. The above gesture of the accused coupled with the fact 
that he is of a tender age, persuades me to release the accused on 
probation after admonishing him under section 3 of the Probation of 
Offenders Act,1958.

ORDER

26.In view of the above discussion I have admonished the accused and 
had  explained  to  him  that  his  conduct  is  not  becoming  of  a 
responsible citizen of this country and as such to refrain from such 
acts.  I  have also  warned him that  if  he is  found to commit  such 
offence in the future he might not be advanced the benefits of the 
Probation of  Offenders  Act,1958 again;  hence to  conduct  himself 
properly.  The  accused  is  admonished  under  section  3  of  the 
Probation of Offenders Act,1958 and he is released.

27.The bail bond of the accused shall remain in force for six months 
from today.

28.Furnish a free copy of the judgment to the accused.

29.The case is disposed of on contest without cost.

Given under my hand and the seal of this court on this the 12th day of 
October, 2012 at Guwahati.

Yusuf Azaz,
Sub Divisional Judicial Magistrate,(S)II, 
Kamrup.

APPENDIX

PROSECUTION EXHIBITS:
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1) EXHIBIT 1: EJAHAR

2) EXHIBIT 2: SEIZURE LIST

3) EXHIBIT 3- CHARGESHEET

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

1) SHRI SUBIR SEN GUPTA

2) SHRI GAUTAM CHAKRAVORTY

3) SHRI IRANI SAIKIA

4) SHRI ALOKESH CH BARUAH

DEFENCE WITNESSES

NONE

Yusuf Azaz,
Sub Divisional Judicial Magistrate,(S)II, 
Kamrup
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