
Assam Schedule VII, Form No. 132

HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 559/2006

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,
Guwahati.

  30th day of November, 2012

        Sri. Jogen Konwar

S.O: Late Jadu Ram Konwar

R.O: Uparhali

P.S: Palashbari

District: Kamrup, Assam………...……………………………: Plaintiff(s).

-Versus-

1 . Sri. Rajat Majumdar.
S.O: Late Uday Majumdar.

2. Sri. Satish Majumdar.
S.O: Rajat Majumdar
All are residents of village:
Uparhali, Bijoynagar, 
Mouza: Rampur
P.S: Palashbari. 

District: Kamrup, Assam………...……………………: Defendant(s).

3. Smt. Memo Bala  Majumdar.
W.O: Late Rajen Majumdar.
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4. Sri. Kiran Majumdar.

5. Sri. Amrit Majumdar
All are sons of Late Uday Majumdar.
All are residents of village:
Uparhali, 
Mouza: Rampur
P.S: Palashbari.

6. Sri. Sarumati Majumdar. 
W.O: Late Uday Majumdar.

7. Sri. Mahendra Talukdar. 
W.O: Late Jogendra Talukdar.

8. Sri. Lakhi Ram Kalita.

10.Sri. Gajendra Kalita
No.8 and No.10 are the sons of Late Mikir Kalita.
District: Kamrup, Assam…………………….: Proforma Defendant(s)

This suit coming on for final hearing on 19.11.2012 in the presence of:-

D. Talukdar : Advocate for the plaintiff(s).
And

R.K.  Jain : Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
(A suit for declaration of right, title and interest, confirmation of possession and/or recovery  

of Khas possession, permanent injunction)

1 .  Plaintiff’s case:  The plaintiff  filed the plaint stating inter-alia that 

Proforma Defendants No. 3, 4 and 5 were the absolute owners of a plot of 

land measuring 1Bigha covered by Dag.971 of K.P Patta No.447 of village 

Uparhali specifically described in the Schedule-A of the plaint. The plaintiff 

has purchased the land measuring 1Katha 10 Lechas out of the Schedule-A 

land by a registered deed of Sale bearing No. 5664 dated 17.05.1985 from the 

said Proforma Defendants No.3 ,4,5. Accordingly the proforma defendants 

have delivered the possession of the said land described in Schedule-B of the 
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plaint, to the plaintiff. The plaintiffs thereafter developed the said Schedule-B 

land and constructed a tin-chali house there upon. The land has been mutated 

in his name and the plaintiff’s name has been recorded in the revenue record 

and accordingly the plaintiff became the absolute owner having right, title, 

interest  over  the  said  Schedule-B  land.  However  on  02.12.2005  the 

defendants along with some anti social elements forcefully entered the suit 

land and  tried  to  occupy the  suit-land which  is  described  in  Schedule-B. 

Again  on  03.03.2006  the  defendants  with  some  anti  social  elements 

forcefully encroached a small portion of the suit land. The plaintiff also states 

that he is the bonafide purchaser and absolute owner of the suit-land.

2. Plaintiff’s prayer:     The plaintiff  has therefore filed the suit  praying 

for decree:

i) For declaring the Right, Title and Interest of the plaintiff over 

the suit-land described in Schedule-B of the plaint.

ii) Confirming  the  possession  and/or  alternatively  delivery  of 

Khas possession in favour of the plaintiff.

iii) Granting permanent injunction. 

iv) Recovery of Khas possession.

v) Cost of the suit.

vi) Reserving  the  Plaintiff’s  right  to  seek  appropriate  remedies 

separately.

vii) Any  other  relief  or  reliefs  to  which  the  plaintiff  is  found 

entitled to.

3.  Accordingly  summonses  were  issued  to  the  defendants  and 

Defendant No.1 and Defendant No.2 contested the suit.

4.  Defendant  No.1  &  2’s  version: The  defendants  filed  written 

statement specifically denying the claims of the plaintiff.   The defendants 

stated that the description of the land as described in the Schedule appended 

to the plaint is in-correct and the plaintiff never purchased the suit land and 

the sale deed being No. 5664 dated 17.05.1985 is a forged and fabricated 

document. The proforma defendants had never delivered the possession of 

the suit-land to the plaintiff and the plaintiff was never in possession of the 

suit-land at any point of time. On the contrary the suit land all along is in 
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possession  of  the  answering  defendants  who  have  residential  houses, 

courtyard  and plantations  over  the  land.  It  is  stated  that  the  plaintiff  has 

forged such documents only to grab the valuable property of the answering 

defendants. The proforma defendants had no right to sell the Schedule-B land 

to the plaintiff. The plaintiff filed the suit with ulterior motive and malafide 

intention and hence the answering defendants prayed for dismissal of the suit.

5. Issues: Upon  perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor in office.

1. Whether  the  plaintiff  ha  right,  title  and  interest  over  the 

Schedule-B land of the plaint?

2. Whether  the  defendants  encroached  a  small  portion  of  the 

Schedule-B land of the plaint.

3. Whether the plaintiff is entitled to get the decree as prayed for?

4. To what relief the plaintiff is entitled?

6.  Witnesses: In  the  instant  suit  the  plaintiff  examined  3  (three) 

witnesses and the defendants also examined 3 (three) witnesses. 

7.  Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.

8.  Issue No.1 and 2:  For better appreciation of evidence the two issues 

are  taken  up  for  discussion  together.  Moreover  under  the  present  factual 

matrix these issues appeared to be the most important one and hence have 

been  taken  up  for  discussion  first.  PW-1  Jogen  Konwar  @  Jogendra  

Konwar is  the plaintiff  of the instant  suit.  In his examination in chief  he 

mostly reiterated the plaint story. In his cross examination he deposed that 

the  original  pattadar  of  the  suit  land  are  Memobala  Majumdar,  Kiran 

Majumdar,  Amrit  Majumdar  and  Rajat  Majumdar.  As  per  Exhibit-2  they 

were joint pattadar. In Exhibit-2 it is not mentioned as to what proportions of 

land is in the name of the different pattadars. The original of the Exhibit-1 

has  not  been  filed  in  the  suit.  He  purchased  the  land  from  Memobala 

Majumdar, Kiran Majumdar, Amrit Majumdar and Rajat Majumdar. He has 

not submitted any documents regarding the construction of house over the 

suit-land. On 17.05.1985 possession of the suit-land was handed over him. 

He denied the suggestion, that he never had the possession over the suit-land. 
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In  the  year  2001  he  was  dispossessed  from the  suit-land.  The  following 

documents were exhibited by PW-1.

Exhibit-I : Photostat Certified Copy of Registered Sale Deed being 

No. 5664/1985 dated 17.05.1985. 

Exhibit-II : Photostat Certified copy of Jamabandi of Patta No.47.

Exhibit-III : Photostat copy of Revenue paying receipt dated 

06.10.1994, 14.06.2001, 21.07.2003, 10.12.2005, 

04.01.2007, 04.02.2008, 15.10.2009.

PW-2 Dharmeswar Kalita deposed in his cross examination that he 

has seen the Sale Deed of the plaintiff by which the suit-land was purchased 

and he has signed over the same. He forgot when the suit-land was mutated 

in the name of the plaintiff. He does not know how Rajat Majumdar is now in 

possession over the suit-land. He denied the suggestion that Rajat Majumdar 

has the title over the suit land.  PW-3 Jiten Thakuria deposed in his cross 

examination that he has not seen the Sale-Deed of the plaintiff. The suit-land 

is at present under the possession of the defendant since 2006. The original 

pattadars  of  the  suit-land are  Memobala  Majumdar,  Kiran  Majumdar  and 

Amrit Majumdar. He does not know if Rajat Majumdar is the pattadar of the 

suit-land. He has not filed any documents to show that the suit land is of the 

plaintiff. DW-1 Rajat Majumdar is the Defendant No.1 of the instant suit. In 

his evidence-in-chief he deposed that Defendant No.2 is his son. He has three 

brothers  and three  sisters.  His  three  brothers  are  Rajen  Majumdar,  Kiran 

Majumdar and Amrit Majumdar and his sisters are Dharme Das, Pateli Das 

and Mane Das. His brother Rajen Majumdar died some 40 years ago leaving 

behind  his  legal  heirs  Memobala  Majumdar  his  wife,  two  sons  and  one 

daughter. Again his brother Kiran Majumdar died leaving behind his wife, 

three sons and two daughters. The suit land originally belonged to his father 

Late Uday Majumdar and on his death his landed property on the basis of 

inheritance were mutated in their name. On the basis of law of inheritance 

and after the death of his father a plot of land measuring 1 Katha 15 Lechas 

has been in his possession and the suit-land is also within his share of land. 

He has been residing in his land for the last 40 years. The plaintiff had no 

possession  over  the  said  land  at  any  point  of  time.  His  sister-in-law 

Memobala  Majumdar  and brothers  Kiran Majumdar  and Amrit  Majumdar 
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never sold the suit-land to the plaintiff by executing any Sale Deed and if any 

such documents exist the same has been fraudulently and illegally obtained. 

All such land is in joint possession of his brothers and sisters. He never had 

the knowledge that the suit-land has ever been mutated in the name of the 

plaintiff. Even if such Sale Deed exists the same is a forged one. Thereafter 

when the plaintiff forcefully tried to evict him then only he came to know 

about the plaintiff.   In his cross examination, he deposed that he does not 

know if Memobala Majumdar, Kiran Majumdar and Amrit Majumdar have 

made any Sale Deed in the name of the plaintiff. He has not seen any such 

documents.  He  denied  the  suggestion  that  the  suit  land  is  not  in  his 

possession.  He  has  filed  the  Jamabandi  copy  in  the  instant  suit.  DW-1 

exhibited the following documents. 

Exhibit-Ka : Jamabandi Copy of Patta No. 47.

Exhibit-Kha : Khazana Receipt.

DW-2  Nityananda  Rai  did  not  depose  anything  concrete  in  his  cross 

examination in support of the case.  DW-3 Upendra Rajak  deposed in his 

cross examination that 1Bigha of land bearing Dag No. 971 of Patta No.47 is 

in the name of Rajat Majumdar.

 Now stitching everything on record it is evident that the Defendant 

No.1  and  2  is  in  possession  of  the  suit-land,  a  fact  which has  also  been 

admitted by the plaintiff’s side. The defendants have claimed that the suit 

property is a joint property and such suit-land has never been sold to the 

plaintiff  by Memobala  Majumdar,  Kiran Majumdar  and Amrit  Majumdar. 

The defendants claimed that even if such sale-deed exists, the same has been 

fraudulently and illegally obtained by the plaintiff. I have also perused the 

documents exhibited by the plaintiff and the sale deed in particular on the 

strength of which the plaintiff has claimed his right, title and interest over the 

suit land. However the original copy of the said document has never been 

produced before the court.  I  have given my anxious considerations to the 

provisions of Chapter-V of the Indian Evidence Act 1872 and the relation of 

the  factual  matrix  of  the  instant  case  with  such  provisions  of  law.  The 

plaintiff has claimed to have purchased the suit land on the strength of a sale 

deed bearing No. 5664 dated 17.05.1985 but at no point of time the same 

document has been proved by producing its original copy. The onus lies upon 
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the plaintiff to prove his claim on the basis of the said Sale Deed. No grounds 

have been shown as to why the original copy of the said deed has not been 

produced. Under such circumstances the plaintiff ought to have produced the 

original sale deed to prove his part of claim. The question of proving the Sale 

Deed is a pure question of law. Reliance can be had to  Mst. Sardaran and 

Ors.Vs. Sunderlal Baldeo Prasad and Ors. AIR1968 All 363, Wherein it has 

been held that “absence of possession of the original sale deed does not  

mean that original sale deed has been lost - plaintiff have succeeded in  

proving the loss of the original deeds - entitled to lead secondary evidence –  

On the failure to prove loss of original sale deed-held that tendering of  

certified copies to prove contents of sale deed not permissible.”

In the instant case too, the plaintiff has failed to prove the Sale Deed 

on the basis of which he had claimed to have obtained his title over the suit-

land. The plaintiff  has not substantiated, as to why he has lead secondary 

evidence.  In  the  absence  of  anything  to  the  contrary,  the  plaintiff  is  not 

entitled to lead secondary evidence. The plaintiff has relied upon Rajammal 

Vrs  Chinnathal  AIR  1976  Madras  4,  where  in  it  has  been  held  that  

execution  and  attestation  of  documents  must  be  proved  by  atleast  one  

attesting  document. In  the  present  circumstances  of  the  case  when  the 

original document was not produced, the proving of the said document by 

any attesting witness does not arise at all. The plaintiff has failed to prove the 

document  as  per  the provisions  of  Chapter-V of the  Indian Evidence Act  

1872 and accordingly failed to prove his version of the case. 

 Accordingly these issues are decided and go against the plaintiff.

9.  Issue No 3 and4: These issues can be taken up together for better 

appreciations.  For better appreciation both these issues are taken together. 

The discussions made above and decisions arrived there in, do not require 

further discussion in the instant two issues. As regards the decisions arrived 

in the previous issues the plaintiffs are not entitled for the decree as prayed 

for. No further relief/ reliefs are required in the present circumstances of the 

case.

 The issues are accordingly decided in favour of the plaintiffs.

1 0 . ORDER
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 In the conclusion the suit is dismissed on contest with cost. 

 Prepare decree accordingly. 

 Given under my hand and seal of this court on 30th day of November  

2012.

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

PW-1: Jogen Konwar @ Jogendra Konwar 

Exhibit-I : Photostat Certified Copy of Registered Sale Deed being No. 
5664/1985 dated 17.05.1985. 

Exhibit-II : Photostat Certified copy of Jamabandi of Patta No.47.
Exhibit-III : Photostat copy of Revenue paying receipt dated 06.10.1994, 

14.06.2001, 21.07.2003, 10.12.2005, 04.01.2007, 04.02.2008, 
15.10.2009.

PW-2: Dharmeswar Kalita 

PW-3: Jiten Thakuria 

Defendant’s Witnesses

DW-1: Rajat Majumdar  

DW-2: Nityananda Rai 

DW-3: Upendra Rajak 

Exhibit-Ka : Jamabandi Copy of Patta No. 47.
Exhibit-Kha : Khazana Receipt.

Case Law Discussed
Mst. Sardaran and Ors.Vs. Sunderlal Baldeo Prasad and Ors. AIR1968 All 363.
Rajammal Vrs Chinnathal AIR 1976 Madras 4
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Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.
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