
HIGH  COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- Ms. S. Handique

Friday    the   30th   day  of  Nov’2012

Title  Suit  No. 193/07 ( T.S. 105/98)

Md. Abdul Latif & anr

Plaintiffs

                                                            V

Ramesh Malhotra & ors.

Defendants

This suit coming for final hearing   on 16-11-12 in presence of 

  Mr. S. Medhi, Mr. D. BaruahAdvocates of the plaintiff

   Mr. O.P. Bhati Advocates of the  defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the  following 
judgment.  

JUDGMENT
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T.S. 193/07

1.  This  is  a  suit  for  ejectment  and  for  alternative  relief  of 
declaration of  title.  The suit  is  filed by Md. Abdul  Latif  and Md. 
Aman Sultan against defendants namely, Ramesh Malhotra, Madan 
Malhotra,  Pramod  Malhotra  and  Abu  Bakkar  Siddiqui  (  since 
deceased).  The  case  of  the  plaintiffs  is  that  they  are  the  joint 
owners  of  the  suit  premises  which  originally  belonged  to  late 
Zamila Khatun who was the wife of plaintiff no. 1 and mother of 
plaintiff no. 2. The defendants NO. 1-3 took the suit premises on 
rent  from  late  Zamila  Khatun  during  her  lifetime  on  monthly 
tenancy basis. The defendants used to run their business of sales 
and services of scooters, helmets etc. in the name and style of M/S 
Malhotra Auto Sales. After the death of Zamila Khatun the plaintiff 
no. 1 continued to receive the rent from the defendant no. 1 upto 
Aug’1997.  Thereafter,  the  parties   made  the  written  monthly 
tenancy agreement from aug’97 for eleven months at the rate of Rs 
1,270/-  per  month  as  rent.  However,  it  is  alleged  that  the 
defendant did not pay the rent for the month of Aug’97 which fell 
due in first week of September’97. The plaintiff no. 1 went to the 
defendant no. 1 to receive the rent but the defendant no. 1 did not 
pay the rent, instead defendant no. 1 and 2 showed their inability 
to pay the rent for the month of Aug’97. The defendants thereafter 
did not pay the rent for the month of Sep’97 also and when the 
plaintiff approached them for the rent they told the plaintiff that 
the rent for the month of Aug’97 and Sep’97 will be deposited in 
the court. However, the plaintiff enquired form the court of Civil 
Judge ( Sr. Div),  Guwahati and found that no rent was deposited 
before expiry  of  15th  day of  September  and October 1997.  The 
plaintiffs allege that the defendants have since then defaulted in 
paying the rent till filing of the suit. Further, the plaintiffs stated 
that the they require the suit premises for their own bonafide use 
as the plaintiff no. 2 wants to start his business there. The plaintiffs 
have averred that the defendant no. 1 shook off his responsibility 
by  saying  that  defendant  no.  2  and  3  are  also  responsible  for 
payment  for  rent  so  they are also  made defendants in  the suit. 
According to  the plaintiffs,  they  have  prayed  for  the  alternative 
relief of declaration of their right, title and interest over the suit 
premises in case the defendants deny the relationship of landlord 
and  tenant.  Hence  the  plaintiffs  have  prayed  for  ejectment  of 
defendant no. 1-3, realisation of arrear rent, mesne profits and in 
the alternative for a  declaration that the plaintiffs are the absolute 
owners of the suit premises and declaration of their title over it. 
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2. In response to the plaintiffs’ case, the  defendants filed written 
statements denying the case of the plaintiffs. The defendants  No. 
1-3 contended that the suit is devoid of any cause of action, is not 
properly valued,  is bad for non-joinder of necessary parties and 
non-joinder. They denied that the plaintiffs have any title over the 
suit premises or that the suit premises originally belonged to late 
Zamila Khatun. According to them, the actual landlord is Abu Bakar 
Siddiqui.  The  defendants  stated  that  the  plaintiffs  approached 
defendant  no.  1  with  a  typed  tenancy  agreement  after  the 
mutation of the names of the plaintiffs and defendant no. 1 signed 
it  in order to avoid any future dispute. It is  contended that Abu 
Bakar Siddiqui had told them that the plaintiffs obtained mutation 
by misrepresentation and thus the defendant continued to pay rent 
to Abu Bakar Siddiqui. The defendants have claimed that they have 
been in possession of the suit house for the last 25 years till filing of 
the  suit.  They  denied  that  the  plaintiffs  have  any  bonafide 
requirement of the suit premises as they do not own the premises.

Hence the defendants prayed for dismissal of the suit.

3. Abu Bakkar Siddiqui was later on impleaded as defendant no. 4 
who filed his written statement. He stated that the land over which 
the suit premises is situated was gifted to him by his father vide gift 
deed dtd 28-10-61.  According to him, the plaintiffs  are trying to 
grab his land. He stated that late Zamila Khatun and others filed 
T.S. 384/83 in the court of Munsiff No. 3, Kamrup for declaration 
that the gift deed is invalid and inoperative. The suit was decreed 
by the learned Munsiff No. 3 and he went in appeal. His appeal was 
allowed in TA. 6/89. Then Zamila Khatun and others filed second 
appeal in the High Court but the second appeal was dismissed on 9-
5-01.  Hence  he  contended  that  the  ownership  over  the  suit 
premises  is  already  been  decided.  According  to  him,  the 
defendants are his tenants and they are paying the rent regularly 
and he has no intention to evict them.

4. The following issues were framed by the learned Civil Judge ( Sr. 
Div) No. 2 , Kamrup:

                                ISSUES

1. Whether there is cause of action for the suit?

2. Whether the claim of the plaintiffs is made within time?

3. Whether the defendants are tenants under the plaintiffs?

4. Whether the defendants are defaulters in respect of payment 
of monthly rent to the plaintiff ?
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5. Whether the defendants are liable to pay the arrear rent of Rs 
11,430/- to the plaintiff?

6. Whether the plaintiff is entitled to get the decree as prayed 
for?

7. To what relief or reliefs the parties are entitled?

Additional issue no. 1:

  Whether the suit premises is bonafide required by the plaintiff for 
his family members?

DECISIONS AND REASONS THEREOF

5. Both the sides examined one witness each and both the sides 
failed to cross examine each other’s witness. Hence the decisions 
on issues will be on the basis of comparative merits and balancing 
the preponderance of probability on each side. Heard arguments 
from both the sides.

Decision on issue no. 1

6. The plaintiffs have filed this suit alleging that the defendants are 
defaulters in payment of rent. On the other hand the defendants 
have denied the landlord-tenant relationship between the parties. I 
am of the opinion that there is a dispute between the parties which 
has given rise to the present suit.

Issue no. 1 is decided in the affirmative.

Decision on issue no. 2:
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7. The defendants contended that the suit is barred by time. The 
plaintiffs have alleged that the defendants did not pay the rent for 
the month of Aug’97 which became due in the first week of Sep’97 
and  on  each  subsequent  month.  The  suit  was  filed  on  29-5-98. 
Whether the plaintiff is successful in proving the default or not is a 
different matter, but  the court has to reckon the date of limitation 
from the alleged facts and in my opinion the suit is filed within time 
as the cause of action arose on each month starting from Sep’97 
when the rent became due and the defendants failed to pay the 
rent. 

Issue no. 2 is decided in the affirmative.

Decision on issue no. 3:

8. The  plaintiff  claims  that  the  defendant  no.  1-3  are  their 
tenants, whereas the defendant no. 1-3 contended that they are the 
tenants under defendant no. 4 Abu Bakar Siddiqui ( since deceased). 

The plaintiff side exhibited the following documents:

Ext. 1.. general power of attorney

Ext. 2..GMC Assessment certificate

Ext. 3.. GMC  re-assessment certificate

Ext. 4..postal receipt 

Ext. 5..A/D Card

Ext. 6.. eviction notice

Ext. 7..GMC tax paying receipt

Ext. 8..death certificate

Ext. 9.. copy of deed of settlement

Ext. 10.. rent receipt

Ext. 2 is not considered as it is a Photostat copy.

9. PW1 exhibited one general  power of  attorney  dtd 19-3-81 
( Ext.1) executed by one Msstt. Bibi Bookarmoni ( mother of Zamila 
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Khatun),  w/o late  Sheikh Babul  Ali  in  his  favour.  Ext.  1  does  not 
mention any schedule.

10. PW1 has stated that the suit premises belonged to his wife 
Zamila Khatun and after her death the holding was mutated in the 
name  of  plaintiffs.  Ext.  9  is  the  deed  of  settlement  dtd  13-5-80 
whereby  Zamila  Khatun  is  shown  to  have  got  two  rooms  in  the 
western side of the  house which has  six rooms, concrete floor and 
tin roof in holding no. 54 and eastern side room on the ground floor 
of a building under holding no. 54 (1).From the recitals of Ext. 9 it 
transpires that Bibi  Bookarmoni had some other houses and land 
which were in possession of her and other heirs. The defendant no. 
4 (  since deceased ) is  the son of  late Bibi  Bookarmoni and late 
Babul Sheikh. The suit premises consists of a room in an Assam type 
room under holding no. 54 (1).   But as per Ext. 9 the holding no. 
54(1) is a two storeyed house. The plaintiffs exhibited the extract of 
the municipal holding assessment for the holding no. 54 (1) which 
stood in the name of late Zamila Khatun and after her death in the 
name of the plaintiffs. 

11. The defendant no. 4 ( since deceased) had contested the suit 
by saying that he is the owner of the suit premises and the title over 
it is already been decided by the first appellate court and the High 
Court. The plaintiffs have prayed for alternative relief of declaration 
of title in case the defendants disputed their ownership. But in the 
event  of  abatement of  the suit  on the death of  defendant no.  4 
even if the suit is decreed and title of the plaintiffs is declared then 
it would be a non- executable decree. In fact when the ownership is 
disputed and there is denial of landlord - tenant relationship by all 
the  defendants,  the  burden  heavily  lies  in  the  plaintiffs  to  prove 
their case. The rent receipts were exhibited as Ext. 10 series which 
bears the signatures of plaintiff no. 1. As per Ext. 1 plaintiff no. 1 was 
the attorney of Bibi Bookarmoni  and he was empowered to let out 
her  premises  among other powers  enumerated in the document. 
The record is silent as to whether Bibi Bookarmoni is still  alive or 
not. Even  if she is alive and the power of attorney is still in force 
then  also  it  is  not  proved  that  plaintiffs  are  the  landlords.  The 
relationship of Ext. 1 with the suit premises is not explained by the 
plaintiffs.  In  fact,  I  find  that  there  are  inherent  contradictions 
between Ext. 1 and Ext. 9. Although the defendant no. 1-3 admitted 
to  have  signed  one  tenancy  agreement  under  misrepresentation, 
the plaintiffs have not filed the said copy of agreement in evidence. 
Mere admission of the signatures is not enough when the document 
is not produced before the court.
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12. This is a unique case where the parties failed to cross examine 
each other’s witnesses. The defendants stated that defendant no. 1 
had signed the tenancy agreement dtd 1-8-97 which was brought by 
plaintiffs after mutation of the holding in the name of plaintiffs but 
later on they were told by Abu Bakar Siddiqui that mutation was 
taken  illegally  and  the  second  appeal  of  the  plaintiffs  got 
dismissed.According  to  DW1  Ramesh  Malhotra,  they  are  tenants 
under Abu Bakar Siddiqui and were paying rent to him. The plaintiffs 
filed  some  rent  receipts  till  1-8-97  to  prove  that  they  are  the 
landlords. But these rent receipts do not prove that they are the 
landlords, especially in view of Ext. 1 filed by plaintiffs. The plaintiffs 
have not filed any other document to prove their title over the suit 
premises except the holding assessment extracts and rent receipts. 
The holding extract is not the proof of title. 

13. Thus considering all the above I find that the plaintiffs have 
failed to prove the case.

Issue no. 3 is  decided in the negative. 

Decision on issue no. 4,5,6,7, additional issue  no. 1:

14. In view of the above decisions, especially on issue no. 3, I hold 
that the plaintiffs have not been able to prove their case and as such 
they are not entitled to any reliefs as prayed for. Issue no. 4,5,6  and 
additional issue no. 1 are decided in the negative and issue no. 7 is 
decided accordingly.

ORDER

The  suit  is  dismissed  on  contest  with  cost.  Prepare  decree 
accordingly. Given under my hand and seal of the court on 29-11-
12.
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                                                                     S. Handique

                                                           Munsiff no. 2, Kamrup

ANNEXURES
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PLAINTIFF SIDE

PW1.. ABDUL LATIF

DOCUMENTS

Ext. 1.. general power of attorney

Ext. 2..GMC Assessment certificate

Ext. 3.. GMC  re-assessment certificate

Ext. 4..postal receipt 

Ext. 5..A/D Card

Ext. 6.. eviction notice

Ext. 7..GMC tax paying receipt

Ext. 8..death certificate

Ext. 9.. copy of deed of settlement

Ext. 10.. rent receipt

DEFENDANT SIDE

DW1..RAMESH MALHOTRA

DOCUMENTS

NONE
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