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HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- Ms. S. Handique

Friday    the   30th   day  of  Nov’2012

Title  Suit  No. 927/06 ( T.S. 130/98)

Central Bank of India

Plaintiffs

                                                            V

Smti. Kusuma Tewari and ors.

Defendants

This suit coming for final hearing   on 20-11-12 in presence of 

  Mr.  A. C. SarmaAdvocates of the plaintiff

   Mr. N. Sarma Advocates of the  defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the  following 
judgment.  

JUDGMENT



T.S. 927/06

1. This is a suit for realisation of Rs 1,69,294.85  and for sale of 
mortgage   property  filed  by  the  Central  Bank  of  India,  Dispur 
Chariali  branch against  Smti  Kusuma Tewari,  Sri  Mahendra Nath 
Tewari, Sri Ram Swarup Agarwal and Subhnarayan Singh.

2. The case of the plaintiff Bank is that it is a nationalised Bank and 
the erstwhile Purbanchal Bank was amalgamated with the plaintiff 
Bank  vide  Govt. of India order dtd 28-8-90. The defendant no. 1 
had  applied  for  a  loan  to  the  Purbanchal  Bank.  The  Purbanchal 
Bank sanctioned a loan of  Rs 1,00,000/- to the defendant no. 1 
vide  letter  dtd  30-7-86.  The  defendant  no.  1  executed  the 
necessary documents  and opened account no. 485 with the Bank 
for availing the loan. The defendant no. 2 stood as the guarantor. 
The  defendant  no.  1  availed  the  loan  by  securing  equitable 
mortgage of the schedule properties with the Bank. The defendant 
no. 1 after taking the loan paid the first instalment amount of Rs 
4,167/- on 31-7-87. The loan was to be repaid in 24 instalments. 
However, the defendant no. 1 and 2 sold the property to defendant 
no.  3  &  4  without  informing  the  Bank.  When  the  matter  was 
brought  to  the  knowledge  of  defendant  no.  3  &4  then  the 
defendant no. 3 assured to pay the outstanding amount. He paid Rs 
20,000/- on 18-12-87. The Bank asked him to repay the loan by 
letter dtd 23-12-87. Thereafter, the defendant no. 1 was asked to 
repay the outstanding amount of Rs 78,147.10 as on 30-4-88 vide 
letter dtd 2-6-88. The legal department of the Bank again issued a 
letter dtd 2-6-88 to the defendant no. 3 asking repayment of the 
loan.  The defendant no. 3 agreed to pay the loan in instalment of 
Rs  7,000/-  per  month  from  Sep’88  vide  letter  dtd  8-9-88.  The 
plaintiff  alleged that the defendants did not pay the outstanding 
amount  and  hence  the  present  suit  is  filed  for  realisation of  Rs 
1,69,295.85 from the defendants.

3. In response to the summons the defendant no. 3 &4 appeared in 
the court and contested the suit by filing written statements. The 
suit proceeded ex-parte against defendant no. 1 &2 as they did not 
contest the suit.

4. The defendant no. 3, 4 contested the suit on the grounds that 
the suit is not maintainable, is barred by limitation, is devoid of any 
cause of action and so on. It was contended that they did not know 
about  the  alleged  loan  at  the  time  of  purchasing  the  schedule 
property. They however, denied to have received the letter dtd 14-



12-87 or 23-12-87. They admitted to have paid Rs  1,03,000/- till 
27-7-89 but denied that at any point of time they had assured to 
pay the entire amount in two instalments.

5. The following issues were framed by the learned Civil Judge ( Sr. 
Div) no. 2, Kamrup while the suit was pending in that court.

ISSUES

1. Whether the suit is barred by limitation?

2. Whether the defendant no. 1 created equitable mortgage in 
respect of the land shown in the schedule of the plaint?

3. Whether the plaintiff is entitled to get decree as prayed for?

4. What other relief/reliefs the parties are entitled?

6. The  plaintiff  Bank  adduced  evidence  of  its  Sr.  Manager 
Yashwant Sinha as PW1. PW1 exhibited the following documents:

Ext. 1.. sanction letter dtd 24-7-86

Ext. 2..demand promissory note dtd 30-7-86

Ext. 3.. letter of waiver dtd 30-7-86

Ext. 4.. letter of authority dtd 30-7-86

Ext. 5.. letter of guarantee dtd 30-7-86

Ext. 6.. letter issued by defendant no. 2 to plaintiff dtd 30-6-86

Ext. 7.. general power of attorney dtd 18-4-86

Ext. 8.. non encumbrance certificate dtd 26-5-86

Ext. 9.. certified copy of jamabandi 

Ext. 10.. land revenue paying receipt

Ext. 11.. copy of sale deed of patta no. 24

Ext. 12.. letter from plaintiff bank dtd 

Ext. 13.. letter from plaintiff bank to defendant no. 3 dtd 14-12-87

Ext. 14.. demand notice issued by legal department of plaintiff bank 
to defendant no. 1 dtd 2-6-88

Ext. 15.. demand notice issued by legal department of plaintiff bank 
to defendant no. 3 &4 dtd 2-6-88



Ext. 16.. letter issued by defendant no. 3 to plaintiff dtd 8-9-88

Ext. 17.. statement of account

The defendant side adduced evidence of two DWs. 

7. Heard  arguments  from  both  the  sides.  I  have  also  gone 
through the written arguments filed by the defendant no. 3 and 4.

DECISIONS AND REASONS THEREOF

Decision on issue no. 1

8. According to the plaintiff Bank the cause of action arose first 
on  30-6-86  when  the  defendant  no.  1  took  the  loan  and  on 
subsequent  dates.  As  per  the plaint  the defendant  no.  1  paid  Rs 
4,167 on 31-7-87 and did not pay any amount later. The defendant 
no. 3 paid Rs 20,000/- on 18-12-87. The last communication from 
the plaintiff  Bank to the defendant no. 3 was on 2-6-88 and it  is 
alleged  that  the  defendant  no.  3  agreed  to  pay  Rs  7,000/-  in 
instalments from Sep’88 vide letter dtd 8-9-88. So admittedly there 
have been no communication between the parties since 8-9-88. The 
suit was filed on 22-6-98 and in between the Purbanchal Bank was 
amalgamated with the plaintiff Bank on 29-8-90. According to the 
plaintiff  all  the  transactions  made by defendant  no.  1  have been 
entered in the plaintiff’s book of account which was current, open 
and mutual.I have perused Ext. 17 which is statement of account. It 
shows that the entries were made till 27-9-93 and the last payment 
made was on 27-7-89 and thereafter the interest got accumulated. 
There is no explanation as to why no any communication was made 
after the last payment if there had been outstanding amounts to be 
realised. There has been no acknowledgement of liability after 27-7-
89. This is a suit to enforce payment of money secured by mortgage. 
The limitation of twelve years would run from the date when the 
money  sued  becomes  due.  If  we  compute  the  date  of  limitation 
from the date  of availing the loan or the last payment also then the 
suit is not barred by limitation.

Issue no. 1 is decided in the affirmative.

Decision on issue no. 2:

9. As  far  as  this  issue  is  concerned  I  find  that  the  fact  of 
mortgage of the schedule property is not denied by the defendant 
no. 3 and 4. In fact the defendant no. 3 and 4 being the purchasers 
of the schedule property paid some amount on getting to know that 
the  land  was  encumbered.  Hence  issue  no.  2  is  decided  in  the 
affirmative.



Decision on issue no. 3& 4:

10. The  plaintiff  Bank  has  filed  this  suit  for  realisation  of 
outstanding amount from the defendants. The defendant no. 1 took 
the  loan  from  the  erstwhile  Purbanchal  Bank  which  was 
amalgamated with the plaintiff Bank. The loan was taken on 30-7-86. 
The defendant no. 1 paid Rs 4,167/- on 31-7-87 and did not pay any 
amount later on. The defendant no. 3 being the purchaser of the 
schedule property under mortgage with the Purbanchal Bank paid Rs 
1,03,000/- till 27-7-89. If any default had occurred it occurred before 
amalgamation.  The  amalgamation  took  place  on  29-8-  90.  After 
amalgamation the plaintiff Bank took over the assets and liabilities 
of the Purbanchal Bank. But no any document has been filed in that 
respect. That apart, PW1 Yashwant Siha deposed admitted that he 
has no idea if the customers of Purbanchal Bank were notified about 
the  said  amalgamation.  The  employees  of  the  Purbanchal  Bank 
became  the  employees  of  the  plaintiff  Bank  after  amalgamation. 
PW1  admitted  that  the  total  repayment  till  27-7-89  was  Rs 
1,07,167/- and thetotal outstanding was Rs 32,040/-. The plaint is 
silent on that.  In fact,  the plaintiff  stated that there has been no 
payment  since  18-12-87  which  is  contrary  to  the  statement  of 
account  filed  in  the  court.  It  is  however  to  be  noted  that  PW1 
admitted that he has no personal knowledge about the loan. Though 
he  filed  the  evidence  on  affidavit  as  Sr.  Manager  of  the  plaintiff 
Bank, at the time of cross examination he was no longer posted at 
the plaintiff Bank. He was neither present at the time of the loan nor 
at the time of filing of the suit.  The suit was filed by the plaintiff 
Bank through the then manager Nagen Ch. Das. The Pw1 has not 
filed any document to show that he has the authority to depose on 
behalf of the plaintiff Bank. 

11. DW1 Ram Swarup Agarwal  deposed that  he came to know 
about the alleged mortgaged from the Purbanchal Bank and he paid 
Rs 1,03,000/- to the bank although he was not under any liability to 
pay the loan. He stated that he came to know that the Purbanchal 
Bank  had  become  defunct  and  when  he  went  to  the  bank  with 
documents  he  found  that  the  signboard  of  the  bank  was  gone. 
According to him, he never received any notice from the bank since 
27-7-89. He admitted during cross examination that there remained 
Rs 30,000/- after paying Rs 7000/- per month. He further admitted 
that he had not gone to the bank himself but had sent his staff and 



did  not  try  to  find  out  from  the  regional  office  about  the 
whereabouts of the bank. 

12. DW2 Motilal Agarwal deposed that he does not know at what 
amount the loan was settled with the Bank. In fact the plaintiff has 
not shown any agreement to that effect. The plaintiff bank exhibited 
one letter dtd 8-9-88 stated to have been written by defendant no. 3 
as Ext. 16 to prove that the defendant no. 3 had bound himself to 
repay the loan. If that is to be believed then the plaintiff had waived 
of  its  right  to  proceed  against  defendant  no.  1  and  2.  From  the 
recitals  of  Ext.  16  it  is  apparent  that  there  had  been  some 
discussions with the Bank prior to that letter. But the defendant no. 
3 cannot be hooked up with liability on the basis of that  letter. 

13. The defendant no. 1 who took the loan has already sold away 
the  mortgaged land to  defendant  no.  3  and  4,so  the  sale  of  the 
mortgaged property cannot be executed against her. The statement 
of  account  filed  by the  plaintiff  does  not  disclose  as  to  how the 
interest  is  calculated.  The  statement  of  account  seems  to  be 
vague.The hon’ble Supreme Court  in  Chandradhar Goswami and 
ors. V. Gauhati Bank ltd., AIR 1967 SC 1058 held that mere entries 
from  bank’s  book  of  account   or  mere  copies  thereof  are  not 
sufficient to charge a person with liability except where the person 
concerned accepts correctness of the entries. 

14. As per section 34 of the Indian Evidence Act, the entries in 
books of account, including those maintained in an electronic form 
regularly  kept  in  the  course  of  regular  business,  are  relevant 
whenever they refer to a matter into which the court has to enquire 
but such statement shall not alone be sufficient evidence to charge 
any person with liability.  The principle behind this  section is  that 
correct and authentic entries in books of account cannot fix liability 
of a person in absence of independent corroborating evidence. 

15. Moreover, the plaintiff bank after the merger with Purbanchal 
Bank ought to have informed the defendant no. 1-4. But there has 
been no any communication from its side till filing of the suit. The 
defendant no. 3 who paid more than the principal amount cannot be 
tied up with the liability  of paying the outstanding amount which 
accumulated over the years since 27-7-89 even though he is not a 
bonafide purchaser.The bank did not bother to issue any demand 
notice  after  2-6-88  to  any  of  the  defendants  although  there  had 
been no payments after 27-7-89. That apart, PW1 in his evidence on 
affidavit stated that Rs 1,69,294.85 was due as on  22-6-88, whereas 
the Purbanchal Bank intimated the defendant no. 3,4 vide letter dtd 
22-6-88, i.e., Ext. 15 that Rs 78, 147/- was due. 



16. The alleged loan was sanctioned on 24-7-86. It is noted that 
Ext.  3  (letter  of  waiver)  and  Ext.  4  (letter  of  authority),  Ext.  5 
( guarantee agreement ) do not contain the full particulars. 

17. In view of the above discussions, I hold that the plaintiff Bank 
is not entitled to realise the amount from the defendants. 

Issue no. 3 and 4 are decided in the negative.

ORDER

The  suit  is  dismissed  on  contest  with  cost.  Prepare  decree 
accordingly. Given under my hand and seal of the court on 30-11-
12.

                                                                       S. Handique

                                                                Munsiff no. 2, Kamrup



ANNEXURES

PLAINTIFF SIDE

PW1.. YASHWANT SINHA

DOCUMENTS

Ext. 1.. sanction letter dtd 24-7-86

Ext. 2..demand promissory note dtd 30-7-86

Ext. 3.. letter of waiver dtd 30-7-86

Ext. 4.. letter of authority dtd 30-7-86

Ext. 5.. letter of guarantee dtd 30-7-86

Ext. 6.. letter issued by defendant no. 2 to plaintiff dtd 30-6-86

Ext. 7.. general power of attorney dtd 18-4-86

Ext. 8.. non encumbrance certificate dtd 26-5-86

Ext. 9.. certified copy of jamabandi 

Ext. 10.. land revenue paying receipt

Ext. 11.. copy of sale deed of patta no. 24

Ext. 12.. letter from plaintiff bank dtd 

Ext. 13.. letter from plaintiff bank to defendant no. 3 dtd 14-12-87

Ext. 14.. demand notice issued by legal department of plaintiff bank 
to defendant no. 1 dtd 2-6-88

Ext. 15.. demand notice issued by legal department of plaintiff bank 
to defendant no. 3 &4 dtd 2-6-88

Ext. 16.. letter issued by defendant no. 3 to plaintiff dtd 8-9-88

Ext. 17.. statement of account

DEFENDANT SIDE

DW1.. RAM SWARUP AGARWAL

DW2..MOTILAL AGARWAL

DOCUMENTS

NONE


