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1. The  is  a  case  instituted  under  section  138  of  the  Negotiable 
Instruments  Act,  1881  alleging  therein  that  the  accused,  Smti 
Sarajani  Basumatary  had  issued  a  cheque  in  favour  of  the 
complainant which was dishonoured due to insufficient funds in the 
account of the accused.

2. The brief facts giving rise to the institution of this complaint case is 
that  the  complainant,  Shri  Basanta  Kumar  Das  had  known  the 
accused herein and he paid Rs.1,80,000/- to the accused for some 
spray machine. The complainant has alleged that the accused did not 
give him the spray machines and also did not meet him as such he 
approached the accused for getting back the money paid by him to 
which she issued a cheque for the said amount. The complainant had 
stated  that  the  accused  issued  cheque  bearing  no:633809  dated 
28/3/2006  for  Rs.1,80,000/-  in  favour  of  the  complainant  for  the 
discharge of her liability. The complainant accordingly deposited the 
said cheque for encashment to his bank, but the same was returned 
unpaid on 17/4/2006 as the accused did not have sufficient funds in 
his account to honour the said cheque.

3. The  complainant  thereafter  issued  legal  notice  to  the  accused  on 
29/4/2006 demanding the amount of cheque, but the accused failed 
and neglected to pay the same even after receipt of the notice; as 
such the complainant lodged this complaint under section 138 of the 
Negotiable Instruments Act,1881.

4. The accused was called upon to enter trial and upon his appearance 
the  particulars  of  offence  under  section  138  of  the  Negotiable 
Instruments Act,1881 was explained to her to which she pleaded not 
guilty and claimed to be tried.

5. The complainant examined himself in support of his case and also 
examined two bank officials; whereas the accused examined herself 
and two other witnesses.

6. The defence case is of total denial as is revealed from the trend of 
cross examination and the evidence of the defence. The accused has 
contended  that  she  had  not  issued  the  cheque  in  question  to  the 
complainant  and  further  stated  that  she  is  not  liable  to  pay  any 
amount  to  the complainant.  The accused has  stated  that  one  Shri 
Guru Prasad Das is involved in the transaction with the complainant 
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and that  she  is  not  at  all  involved  with  any  transaction  with  the 
complainant. The accused has contended that the complainant came 
to  her  house  alongwith  some  other  miscreants  and  broke  the 
windows and doors and also threatened her that if she does not sign 
on the cheque, then they would kill her and her family as such she 
signed upon the said cheque.  The accused has contended that  the 
cheque  was  obtained  by  applying  coercion  upon  her  and  upon 
application of physical force.

7. I have heard the learned counsels for both the parties. 

8. Upon hearing and on perusal of record I have framed the following 
points for determination in order to arrive at a definite finding as 
regards the dispute in this case-

(1) Whether  the  accused  issued  the  cheque  voluntarily  for  the 
discharge of any legally enforceable debt or liability?

(2) Whether the cheque was dishonoured for insufficient funds in 
the account of the accused?

(3) Whether the accused received the demand notice issued by the 
complainant regarding the dishonor of the cheque?

(4) Whether the accused has committed the offence under section 
138 of the Negotiable Instruments Act,1881?

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

POINT  FOR  DETERMINATION  NO.1:  Whether  the  accused  
issued  the  cheque  voluntarily  for  the  discharge  of  any  legally  
enforceable debt or liability?

9. The complainant had contended that the accused owed Rs.1,80,000/- 
to him and in discharge of the aforesaid debt the accused gave him 
the cheque in question.
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10.The  complainant  examined  himself  in  support  of  his  case.  The 
complainant (PW1) has deposed that the accused took Rs.1,80,000/- 
from him with a promise to give him Spray machine agency, but she 
did not give him the agency and also did not return the money as 
such he approached her and then she issued the cheque in question 
for  Rs.1,80,000/-  towards  the  repayment  of  the  aforesaid 
Rs.1,80,000/- given to her. The complainant has produced the said 
cheque and the same is marked as exhibit 1 and the signature of the 
accused is marked as exhibit 1(1).

11.The defence case is to the effect that the said cheque was obtained by 
way of force and that the accused is not liable to pay Rs.1,80,000/- to 
the complainant.  The accused has admitted her  signature over the 
cheque  in  question  and  also  admitted  that  she  wrote  the  account 
number in the cheque in question, but did not write the amount in the 
cheque. In view of the above the only question which needs to be 
determined is as to whether the cheque in question was voluntarily 
issued by the accused for the discharge of any debt of liability.

12.The accused examined herself in support of her case and has deposed 
that she came to know one Shri Guru Prasad Das from a common 
friend of her namely, Smti Renu Boro and one day said Shri Guru 
Prasad Das came to her house. The accused has stated that on that 
day  the  wife  of  the  complainant  came  to  her  house  and  she  got 
introduced to Shri Guru Prasad Das and they talked with each other. 
The accused has contended that she went inside to prepare tea as 
such she did not  hear  what conversation took place between Shri 
Guru Prasad Das and Smti Akon Das (wife of the complainant). 

13.The accused further stated that after a few days from this incident 
Smti Akon Das came to her and asked her as to whether Shri Guru 
Prasad Das gives job by taking money to which the accused replied 
that she is not aware of the same. The accused stated that Smti Akon 
Das called her to her house and accordingly she went to the house of 
Smti Akon Das after a few days and there she found that Shri Guru 
Prasad Das was sitting and the complainant was talking with him. 
The  accused  waited  in  another  room  and  did  not  hear  the 
conversations  which took between Shri  Guru Prasad Das and the 
complainant and after some time she came back.
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14.The  accused  has  deposed  that  sometime  during  the  month  of 
February,  2006 she  came to Guwahati  from Rangia to  attend her 
ailing husband and one day the complainant, and Smti Akon Das and 
some other persons came to her  house at  Guwahati.  The accused 
stated that they inquired about Shri Guru Prasad Das from her and 
told her that Shri Guru Prasad Das took money from them with a 
promise to provide job, but did not provide any job and also did not 
return the money. The accused also stated that the complainant told 
him that  Shri  Guru Prasad  Das  is  not  traceable  as  such  inquired 
about his  present  address from the accused.  The accused told the 
complainant that she is not aware of the present address of Shri Guru 
Prasad Das and then the complainant and the other persons returned 
back.

15.According to the accused, the complainant again came to her house 
sometime during March, 2006 alongwith some persons and inquired 
for Shri Guru Prasad Das and told her that she (accused) would have 
to return the money which the complainant  allegedly paid to Shri 
Guru  Prasad  Das.  The  accused  refused  to  pay  the  same  and  on 
hearing  this  the  complainant  and  the  other  persons  who  came 
alongwith him broke the windows of her house, damaged the T.V, 
Computer and took the keys of the Godrej (Almirah) and took out a 
cheque book kept inside the Almirah and asked her to sign over it. 
The  accused  has  deposed that  the complainant  threatened that  he 
would kill her and her family members if she does not sign in the 
cheque as such out of fear she signed over the same and also wrote 
the  account  number.  The  accused  has  further  deposed  that  the 
complainant threatened her that if she reports to the police then the 
complainant would kill her and her family members as such she did 
not report to the police.

16.The accused in support of her contentions also examined two other 
witnesses  namely,  Smti  Saini  Boro  (DW2)  and  Smti  Rina  Deka 
(DW3). The PW2, Smti Saini Boro has stated that she is the tenant 
under the accused at her house at Guwahati. The DW2 has stated that 
the accused came to reside at Guwahati sometime during February, 
2006  and  after  about  three  months  from  February,  2006  the 
complainant and her wife came to visit the accused. The DW2 stated 
that she prepared the tea for them and they returned after having a 
talk with the accused. 
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17.The DW2 has further deposed that after about one month from this 
incident,  i.e  in  the  month  of  March,2006  the  complainant  came 
alongwith some person out of whom one was a Bodo youth. The 
DW2 has deposed that the complainant and the other persons who 
came alongwith him started to break the windows and doors and on 
seeing  this  she  came  inside  and  told  the  Bodo  youth  to  stop 
vandalizing  the  house  to  which  the  said  Bodo  youth  used  foul 
language  against  her.  The  DW2 has  stated  that  she  saw that  the 
complainant damaged the T.V, Computer and thereafter they opened 
the Godrej (Almirah) and forcefully made the accused sign over the 
cheque and asked her to write some number over the cheque and 
thereafter they went away.

18.The DW3, Smti Rina Deka is the neighbor of the accused and she 
has deposed that the accused came to reside at Guwahati sometime 
during January, 2006. She (DW3) deposed that once the accused told 
her that someone came to visit her house. The DW3 further deposed 
that during March,2006 she was returning to her house after bringing 
her son from his tuition classes and then she saw that an aged person, 
one Bodo Youth and some other persons came to the house of the 
accused. The DW3 stated that the Bodo Youth called the accused in 
Bodo  language  and  thereafter  she  opened  the  door  and  all  the 
persons went inside the house of the accused. The DW3 stated that 
she heard that the complainant told the accused that she would have 
to  return  the  money  which  he  (complainant)  gave  to  Shri  Guru 
Prasad Das and when the accused refused, the complainant started to 
vandalize the house of  the complainant.  The DW3 stated that  the 
complainant and the other persons who came alongwith him broke 
the window glasses, and the glasses on the doors. The complainant 
thereafter demanded the key of the godrej (almirah) from the accused 
and opened the Godrej  and asked the accused to  sign over  some 
paper and after taking the signature of the accused they went away. 
The DW3 also stated that  the complainant  threatened that  if  they 
report to the police then they would kidnap the son of the accused 
and kill them. 

19.The perusal of the evidence led by the defence shows that according 
to the defence the complainant came to her house and threatened her 
and forcefully took her signature over the cheque and also broke the 
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windows, doors of the house of the accused and also damaged the 
computer, T.V etc. 

20.The aforesaid contention of the accused does not appear to be true 
and  it  appears  that  the  incident  alleged  by  the  accused  and  her 
witnesses  is  nothing  but  an  afterthought  and  the  witnesses  are 
tutored. The same can be inferred from the fact that the accused did 
not cross examine the accused at all regarding the alleged incident 
which she  deposed  to  in  her  evidence.  If  the  alleged  incident  of 
vandalizing the house really took place then the defence ought to 
have  cross  examined  the  complainant  regarding  the  same,  but 
strangely enough the complainant was not cross examined in respect 
of the alleged incident and even no suggestions were put regarding 
the  same.  The  fact  that  the  accused  did  not  cross  examine  the 
complainant regarding the alleged incident of vandalizing the house 
of the accused points to the fact that the story allegedly told by the 
accused in her  evidence is  an afterthought merely to mislead this 
court.

21.The fact that the accused had cooked up the story narrated in her 
defence also finds support from the fact that the complainant was not 
at all cross examined regarding Shri Guru Prasad Das. According to 
the defence set up by the accused, the entire monetary transaction 
took place between the complainant and one Shri Guru Prasad Das, 
but during the cross examination of the complainant the accused did 
not put any question to the complainant regarding Shri Guru Prasad 
Das. It is very strange that if the entire monetary transaction took 
place between the complainant and Shri Guru Prasad Das then there 
is  no explanation as  to  why the complainant  was  not  at  all  cross 
examined regarding the same. The fact that the defence did not cross 
examine the complainant with regard to Shri Guru Prasad Das leads 
me to believe that the story as regards Shri Guru Prasad Das is an 
afterthought merely to mislead the court. 

22.In addition to the above, the perusal of the evidence of the accused 
would reveal that Shri Guru Prasad Das is introduced as a mysterious 
person and his  real  identity  is  not  disclosed.  The accused  has,  it 
appears, carefully crafted out her evidence in such a manner that the 
identity of Shri Guru Prasad Das is not revealed. The accused had 
told that she met one Shri Guru Prasad Das at the house of one of her 
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friend namely, Smti Renu Boro. The accused had further stated that 
the said Shri Guru Prasad Das visited her once and on that day Smti 
Akon  Das  (wife  of  complainant)  visited  her  house  and  got 
introduced to Shri Guru Prasad Das. The accused had deposed that 
the said Shri Guru Prasad Das resides somewhere at Barpeta, but she 
does not know his house and that she met her only once thereafter. 
The above statements show that the identity of Shri Guru Prasad Das 
was not fully disclosed by the accused. Further, if the accused did 
not really know the said Shri Guru Prasad Das well, then there is no 
explanation as to why the complainant would require the accused to 
pay the money which he allegedly paid to Shri Guru Prasad Das. The 
accused has tried to show that she was not privy to any transaction 
which allegedly took place between the complainant and Shri Guru 
Prasad  Das,  but  the  complainant  demanded  from her  the  money 
which he allegedly gave to Shri Guru Prasad Das. It is very unnatural 
for any person to demand money which he gave to one person from 
another person who is  unrelated to  the transaction unless there is 
some  sort  of  guarantee  or  other  agreement  to  that  effect.  In  the 
instant case at hand the accused has tried to show that there was no 
transaction between her and the complainant and further that she was 
not privy to any such transaction and that she in no way introduced 
the  said  Shri  Guru  Prasad  to  the  complainant  or  his  wife.  The 
accused has further tried to show that any agreement or transaction 
which allegedly took place between the complainant and Shri Guru 
Prasad Das took place without her active assistance. The accused has 
tried  to  show  that  she  did  not  broker  any  deal  between  the 
complainant and Shri Guru Prasad Das. As stated earlier, it is very 
unnatural for any reasonable person to demand money which he paid 
to another person unless there is some sort of guarantee of agreement 
to that effect from the other person; hence it can be safely held that 
the accused has made up a  false  story by introducing a  fictitious 
person namely,  Shri  Guru Prasad Das or  that  she is  hiding some 
material  facts from the court. It can be safely concluded from the 
above discussions that no person by the name of Shri Guru Prasad 
Das is in existence and even if such a person exists, then also the 
accused has made up a false story by concealing material facts to the 
alleged transaction by exonerating herself from the transaction.
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23.Further according to the accused she met Shri Guru Prasad Das at 
the house of one Smti Renu Boro and it was at her house that she got 
introduced to Shri Guru Prasad Das; hence Smti Renu Boro was a 
material witness in this case so as to depose regarding the existence 
of Shri Guru Prasad Das and to depose regarding the identity of the 
said Shri Guru Prasad Das. The fact that the accused has not cross 
examined the complainant regarding said Shri Guru Prasad Das, and 
further the fact that Shri Guru Prasad Das or Smti Renu Boro is not 
examined by the accused in support of her case leads me to draw the 
inference that no such person as Shri Guru Prasad Das exists and that 
the  story  regarding  Shri  Guru  Prasad  Das  is  nothing  but  an 
afterthought. 

24.The  accused  and  her  witnesses  have  further  alleged  that  the 
complainant and some other persons came to her house and damaged 
windows, doors, T.V, Computer etc., but she did not report the said 
fact to the police because according to the accused the complainant 
threatened her not to go to the police. It cannot be believed that the 
complainant would not go to the police and report about such a grave 
incident when not only the doors and windows of her house were 
damaged, but the T.V and Computer were also damaged. Not only 
the complainant allegedly damaged the house of the accused, but he 
allegedly forcefully made the accused sign over the blank cheque in 
question. It cannot be believed that any person would not report to 
the police if such an incident really took place, no matter how much 
threatening was received. 

25.The accused had also not reported to her bank to stop the payment of 
the aforesaid cheque, which is a very unnatural conduct because the 
natural conduct of any person would have been to first report to the 
police and thereafter inform the bank to stop the payment of the said 
cheque which was allegedly taken by application of force and that 
too when the cheque was allegedly blank; hence the same leads me 
to disbelieve the evidence of the accused and her other witnesses that 
the cheque was forcefully taken.

26.Further  the  accused  has  alleged  that  her  windows,  doors,  T.V 
Computer  etc  were  damaged,  but  she  has  not  produced any such 
damaged articles to substantiate her plea.
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27.The  close  perusal  of  the  evidence  of  the  accused  and  the  cross 
examination of the complainant reveals a very startling difference in 
the  stand  taken  by  the  accused  in  two stages  of  this  proceeding. 
During the cross examination of the complainant  the accused had 
suggested to the complainant that he took away T.V and one mobile 
from the house of the accused when the accused could not give him 
the money; whereas when the accused adduced her evidence she did 
not  state  about  any  such fact,  but  on the  contrary  stated  that  the 
complainant  damaged  T.V,  Computer  and forcefully  took away  a 
cheque.  The  accused  did  not  state  in  her  evidence  or  during her 
statement  recorded  under  section  313  CrPC  that  the  complainant 
took  T.V  or  any  mobile  phone,  which  leads  me  to  doubt  the 
truthfulness  of  the  statements  made  by  the  accused.  The  above 
clearly  indicates  that  the  accused  had  cooked  up  the  story  of 
vandalizing the house as an afterthought. The accused had tried to 
set up a different defence at the earlier stage of the proceeding, but at 
the later stage she had narrated an altogether different story.

28.The defence of the accused is not believable and it is apparent from 
the  above  discussion  that  the  accused  has  tried  to  set  up  a  false 
defence.  The  other  witnesses  examined  on  behalf  of  the  accused 
namely,  Smti  Saini  Boro (DW2) and Smti  Rina Deka (DW3) are 
tutored witnesses which can be inferred from the fact that they stated 
about the same story which is narrated by the accused. 

29.The perusal of the evidence of Smti Saini Boro (DW2) reveals that 
she  has  stated  that  the  accused  came  to  stay  at  Guwahati  in  the 
month of February, 2006 and after three months from February, 2006 
the complainant came to the house of the accused for the first time. 
The DW2 has further stated that after one month from the first visit 
the  complainant  came  for  the  second  time  in  March,2006  and 
vandalized the house of the accused. The above statements clearly 
reveals  that  the  DW2  does  not  have  any  knowledge  about  the 
English  months,  because  if  the  accused  came  to  Guwahati  in 
February,2006 and then the complainant  visited  the  accused after 
three  months  and  thereafter  again  after  one  month  he  visited  the 
second time, the complainant could not have visited it in the month 
of March,2006 as alleged by her. The fact that the DW2 has stated 
that the accused came to stay at Guwahati in the month of February, 
2006 and that  the  complainant  visited  for  the second time  in the 
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month of March,2006 could have been because she was tutored to 
say  that  the  complainant  came  to  house  of  the  accused  and 
vandalized the same in the month of March,2006 to substantiate the 
version of the accused, but the DW2 confused the months and the 
time  span  and  only  remembered  that  she  has  to  state  that  in  the 
month of February, 2006 the accused came to Guwahati and in the 
month  of  March,2006  the  complainant  vandalized  the  house  and 
forcefully took the cheque. 

30.The witness, Smti Rina Deka is also tutored witness because she has 
narrated the alleged incident in the same manner as was narrated by 
the accused,  even though, as already held in the above discussion 
that no such incident took place. The fact that the DW3 was tutored 
can also be inferred from the fact that the DW3 has deposed that the 
accused once told her that some persons came to visit  her house. 
There  is  no  explanation  as  to  why  any  person  would  say  to  her 
neighbor  as  to  who  came  to  visit  her,  moreso  when  there  is  no 
relation between that  person and the said neighbor.  In the instant 
case the DW3 is allegedly the neighbor of the accused; as such I 
don’t see any reason as to why the accused would have told her prior 
to the alleged incident of vandalizing the house that some persons 
came to visit her.

31.Further  the  DW3  had  stated  that  at  the  relevant  time  she  was 
returning to her house after bringing her son from tuition and she 
was about to enter her house when she saw that some persons rang 
the door bell of the accused. The DW3 has stated that she stopped 
there and witnessed the entire incident. The DW3 has stated that the 
complainant  initially  rang  the  door  bell  and  thereafter  one  Bodo 
youth called out the accused and thereafter  the accused came and 
took all the persons inside. It cannot be believed that anyone would 
stop at her doorstep and witness such mundane occurrence, unless 
and until  that  person  expects  something  dramatic  to  happen.  The 
DW3 could not have anticipated at that time that anything dramatic 
would soon happen, because it is very normal for persons to come to 
a house and ring bell and then enter the house and that too during 
evening time at about 6:00 PM. The time period from ringing the 
door bell  and entering into the house would have taken at  least a 
minute  or  two  and  it  cannot  be  believed  that  anyone  who  had 
brought her son from tuition would stop at the doorstep and look at 
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this routine occurrence and anticipate that something dramatic would 
happen and keep on looking from the doorstep. Further the alleged 
incident  of  vandalizing  would  not  have  started  the  moment  the 
complainant entered into the house, but they would have talked for 
sometime with the accused and thereafter they would have started to 
vandalize  the  house.  In  view  of  the  above  the  actual  act  of 
vandalizing would have naturally taken place only after sometime 
from entering the house; hence it cannot be expected that any person 
would  stay  for  so  long  at  the  doorstep  in  anticipation  of  the 
happening of some event. In view of the above discussion it is held 
that the DW3 is a tutored witness and she has tried to mislead the 
court by adducing false evidence.

32.Now let  me  revert  back  to  the  cheque  in  question  and  carefully 
peruse the same. The cheque reveals that the same is signed and the 
account number of the accused is also written there. The accused has 
stated that her signature was obtained forcefully and she wrote the 
account number on the cheque. The perusal of the cheque reveals 
that the writing of the signature is very smooth and the handwriting 
by which the account number is written is also very smooth.  The 
accused  has  narrated  the  circumstance  under  which she  allegedly 
signed the cheque and wrote the account number. If any person is 
asked to sign or write something against her wish and that too when 
her life is in danger and her house is being vandalized by goons and 
her T.V and Computer are being damaged, it cannot be expected that 
the said person would be able to write in such a smooth handwriting. 
It is natural that in such a circumstance the hands of every person 
would shiver out of fear or nervousness and her signature would not 
be smooth nor would her handwriting be normal and consistent. The 
signature appearing on the cheque and the account number written 
there  appears  to  have  been  written  in  normal  circumstance  in  a 
running hand. 

33.In  view  of  the  above  discussion  it  is  held  that  the  accused  had 
voluntarily  issued  the  cheque  in  favour  of  the  complainant.  The 
section 139 of the Negotiable Instruments Act,1881 raises a statutory 
presumption  that  the holder  of  the cheque,  unless  the contrary  is 
proved, received the cheque for the discharge in whole or in part of 
any  debt  or  liability.  In  the  instant  case  at  hand  the  accused  has 
admitted  that  she  had  issued  the  cheque;  as  such  the  statutory 
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presumption is that she had issued the said cheque for the discharge 
of her debt or liability. In the instant case at hand it is held that the 
cheque is voluntarily issued by the accused; hence it is held that the 
accused had issued the said cheque in question for the discharge of 
his legally enforceable debt.

34.The  learned  counsel  for  the  accused  has  contended  that  the 
complainant has stated in the paragraph number 9 of the complaint 
petition  that  the  cause  of  action  arose  on  23/3/2006;  hence  the 
complaint petition is liable to be dismissed because the cheque was 
dated  28/3/2008.  The  paragraph  9  of  the  complaint  petition  does 
mention  the  date  as  23/3/2006,  but  the  same  is  nothing  but 
typographical error which can be inferred from the fact that date of 
the cheque is mentioned in the other parts of the complaint petition 
as 28/3/2006 and also in the evidence as 28/3/2006.

35.In view of the above it is held that the accused had issued the said 
cheque for the discharge of her liability of Rs.1,80,000/-.

36.DECISION:   The cheque was issued for the discharge of a legally 
enforceable debt.

POINT FOR DETERMINATION NO.2: Whether the cheque was  
dishonoured for insufficient funds in the account of the accused?

37.The complainant has deposed that the said cheque was presented to 
his bank for encashment twice on 10/4/2006 and 17/4/2006, but the 
same was dishonoured because of insufficient funds in the account 
of  the  accused.  The  complainant  has  produced  the  cheque  return 
memos and the same are marked as exhibit 2 and exhibit 3 which 
shows that the said cheque was dishonoured for insufficient funds on 
10/4/2006 and 17/4/2006. The PW1 was not cross examined in this 
regard; as such it is held that the said cheque was dishonoured.

38.The complainant  has also examined the bank official  of the State 
Bank of India, Rangia Branch namely, Smti Sarbani Deb and she has 
identified the cheque return memos issued by her bank; as such it is 
held that the cheque was dishonoured for insufficient funds in her 
account.
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39.In  addition  to  the  above  the  section  146  of  the  Negotiable 
Instruments  Act,1881  provides  that  the  court  shall  presume  the 
factum  of  dishonor  of  cheque  on  the  presentation  of  the  cheque 
return  memo.  In  the  instant  case  at  hand  the  complainant  had 
produced  the  cheque  return  memo;  hence  it  is  held  that  the  said 
cheque was dishonoured due to insufficient funds in the account of 
the accused.

DECISION: The cheque was dishonoured for insufficient funds in 
the account of the accused.

POINT  FOR  DETERMINATION  NO.3:  Whether  the  accused  
received the demand notice issued by the complainant regarding  
the dishonor of the cheque?

40.The complainant (PW1) has deposed that he had issued the demand 
notice  in  respect  of  the  dishonor  of  the  said  cheque  through  his 
advocate  on  29/4/2006  by  registered  post.  The  complainant  has 
produced the said notice and the same is marked as exhibit 4. The 
complainant has further deposed that the said notice was received by 
the accused. The complainant has deposed that he issued the demand 
notice  in  respect  of  the  dishonor  of  the  said  cheque  by  way  of 
registered post. The complainant has produced the postal receipt by 
which the said notice was sent and the same is marked as exhibit 5. 
The perusal  of  the  exhibit  5  shows that  the  same is  prepaid  and 
addressed to the accused. The perusal of the address mentioned in 
the demand notice shows that the address of the accused is correctly 
mentioned  in  the  said  notice  and  the  same  is  also  correctly 
mentioned in the exhibit 5 as well as this complaint  petition. The 
accused  has  not  disputed  the  address.  The  complainant  has  also 
produced the certificate issued by the postal department marked as 
exhibit 6 which shows that the notice was delivered on 10/5/2006; 
hence it is held that the demand notice was properly delivered to the 
accused.

41. The perusal of the above specifically shows that the complainant 
had issued the demand notice to the accused on 29/4/2006; as such 
the burden lies upon the accused to show that the said notice was not 
received  by  him in  view of  the  presumption  of  service  provided 

TYPED BY ME

YUSUF AZAZ, SDJM(S)II, KAMRUP.



Page 15 of 18

C. R CASE NO: 5554 OF 2006
COMPLAINANT: SHRI BASANTA KUMAR DAS Vs
ACCUSED: SHRI SARAJANI BASUMATARY

under section 27 of the General Clauses Act,1897, but he has failed 
to  discharge  his  burden;  hence  it  is  held  that  the  accused  had 
received the demand notice.

42.DECISION:   The demand notice was duly served upon the accused.

POINT FOR DETERMINATION NO.4: Whether the accused has  
committed  the  offence  under  section  138  of  the  Negotiable  
Instruments Act,1881?

43.The offence  under  section  138 is  complete  on  the  satisfaction  of 
certain conditions which are that the cheque has to be issued on the 
account maintained by the accused and that the cheque has to be 
issued for the discharge of a debt or liability. It is further provided 
that  the said cheque has to be deposited within six months  of  its 
issuance  or  within  its  validity  and  that  the  notice  regarding  the 
dishonor  of  the  cheque  for  insufficient  funds  ought  to  be  given 
within 30 days of the receipt of information regarding the dishonor. 

44.In the instant  case at  hand it  is  already held that  the cheque was 
issued by the accused in the account maintained by her and that the 
said cheque was dishonoured due to insufficient funds. The cheque 
was issued in the instant  case  on 28/3/2006 and it  was presented 
within six months for encashment. The cheque was dishonoured on 
17/4/2006  as  is  revealed  from the cheque return memo;  and the 
demand notice was issued by the complainant on 29/4/2006, which is 
within 30 days from the receipt of information of dishonor. The said 
notice was received by the accused on 10/5/2006. The complainant 
had thereafter instituted this complaint on 23/6/2006 which is within 
30 days after the lapse of 15 days from the date of receipt of demand 
notice; hence the complaint is lodged within the period of limitation.

45.In view of the above discussion it is held that all the ingredients of 
the  offence  under  section  138  of  the  Negotiable  Instruments 
Act,1881 are satisfied in the instant case and further the complainant 
has satisfied all  the requisites for  the institution of the complaint; 
hence it is held that the accused has committed the offence under 
section 138 of the Negotiable Instruments Act,1881.
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46.DECISION:   The accused has committed the offence under section 
138 of the Negotiable Instruments Act,1881.

47.In view of the discussions made above and the decisions reached in 
the foregoing points for determinations it is held that the accused has 
committed offence under section 138 of the Negotiable Instruments 
Act,1881 and as such the accused is convicted under section 138 of 
the Negotiable Instruments Act,1881.

48.I have heard the parties. I am not inclined to extend the benefit of the 
provisions  of  the  Probation  of  Offenders  Act,1958,  because  the 
offence committed is in the nature of an economic offence and the 
backbone of the nation depends on a healthy economy. Moreover the 
real intention behind the enactment of the said offence is to provide 
quick remedy to the payee or the holder of the cheque, and also to 
instill  a  sense  of  confidence  and  assurance  to  the  business 
community.

49.Considering the nature of the offence and the other attending facts 
and  circumstances  of  this  case,  the  accused  is  convicted  of  the 
offence under section 138 of the Negotiable Instruments Act,1881 
and she is sentenced to undergo simple imprisonment for nine (9) 
months and further to pay compensation of Rs.3,60,000/- (three lakh 
sixty  thousand)  to  the  complainant  as  the  cheque  amount  is 
Rs.1,80,000/-  and  about  six  years  have  elapsed  from the  date  of 
issuance of cheque. The amount of compensation is granted twice 
the amount  of cheque because even at  the normal  rate of interest 
prevalent in nationalized banks the amount would have doubled in 
six years. It is further directed that the accused shall undergo simple 
imprisonment for another two months in default of the payment of 
compensation.

50.Furnish a free copy of the judgment to the accused immediately.

51.The case is disposed of on contest.

Given under my hand and the seal of this court on this the 3rd day of 
November,2012 at Guwahati.
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APPENDIX

PROSECUTION EXHIBITS:

1) EXHIBIT 1- CHEQUE

2) EXHIBIT 2 TO 3- CHEQUE RETURN MEMOS

TYPED BY ME

YUSUF AZAZ, SDJM(S)II, KAMRUP.



Page 18 of 18

C. R CASE NO: 5554 OF 2006
COMPLAINANT: SHRI BASANTA KUMAR DAS Vs
ACCUSED: SHRI SARAJANI BASUMATARY

3) EXHIBIT 4- DEMAND NOTICE

4) EXHIBIT 5- POSTAL RECEIPT

5) EXHIBIT 6- CERTIFICATE OF DELIVERY

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

1) SHRI BASANTA KUMAR DAS

2) SMTI SARBANI DEB

3) SHRI NIRMAL BHATTACHARJEE

DEFENCE WITNESSES

1) SMTI SAROJANI BASUMATARY

2) SMTI SAINI BORO

3) SMTI RINA DEKA

YUSUF AZAZ,
SDJM (S) II, KAMRUP

TYPED BY ME

YUSUF AZAZ, SDJM(S)II, KAMRUP.


