
Assam Schedule VII, Form No. 132

HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 69/2002

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Guwahati.

  27th day of November, 2012

Sri. Jatindra Nath Bhattacharjee

S.O: Late Jogesh Chandra Bhattacharjee

A.K Azad Road (Behind Neelakantha Apartment)

Rehabari, Guwahati-8

District: Kamrup, Assam………...……………………………: Plaintiff(s).

-Versus-

1 . Smt. Asha Singh

W.O: N. Nena Singh

Manipuri Basti, Guwahati-8.

District: Kamrup, Assam

2. Nena Singh

Manipuri Basti, Guwahati-8.

District: Kamrup, Assam………...……………: Principal Defendant(s)

3. The Commissioner

G.M.C, Guwahati-1.
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District: Kamrup, Assam

4. The Chief Executive Officer,

G.M.D.A, Bhangagarh, Guwahati

District: Kamrup, Assam………...…………: Proforma Defendant(s)

This suit coming on for final hearing on 21.11.2012 in the presence of:-

L Mohan   : Advocate for the plaintiff(s).

And
A Satter, 
Z Mukit : Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered 
 the following Judgment. 

JUDGEMENT
(A suit for declaration of right title and consequential reliefs)

1 .  Plaintiff’s case:  The plaintiff states that the land measuring 1 Katha 

10 Lechas covered by Dag No. 114/ 115/ 117, K.P Patta No. 75 and 800 

Sahar and Mouza Ulubari,  1st Block,  within Paltan Bazaar  Police Station, 

Guwahati-8, District-Kamrup, Assam described in the Schedule of the plaint 

is the land of the plaintiff. He along with his family resides for the last 40 

years in the house which was constructed over the said plot of land. As the 

house was constructed some 40 years ago by the plaintiff’s father and since 

then the boundary pillars  have been affixed dividing the boundary of  the 

plaintiff  and  the  principal  defendant.  The  plaintiff  has  modified  and 

constructed some other houses over the land in the eastern portion of his land 

and  keeping  2  feet  distance  from  the  boundary  line.  On  15.12.2001  the 

principal  defendants  constructed  some  pillars  in  order  to  erect  a  RCC 

building over his plot of land (Schedule-2) adjacent to the eastern portion of 

the land of the plaintiff by keeping only 10 inches gap from the boundary line 

which divides the land of the plaintiff and the principal defendants.

 The plaintiff thereafter submitted applications on 26.12.2001 to the 

Commissioner, Guwahati Municipal Corporation, Guwahati and to the Chief 
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Executive  Officer,  G.M.D.A,  Guwahati  in  order  to  restrain  the  principal 

defendants  from erecting such illegal  construction  but  the  said authorities 

failed to interfere in the matter. As a result the principal defendants goes on 

constructing  the  RCC  building  and  almost  completed  the  wall  and  roof 

without  following  the  provisions  made  for  the  purpose.  The  principal 

defendants  removed  the  time-shed  of  the  house  of  the  plaintiff  situated 

nearby the RCC building, even though the principal defendants did not obtain 

the permission from the Guwahati Municipal Corporation Authority as well 

as Guwahati Metropolitan Development Authority. By constructing the RCC 

building  and  construction  of  walls  there  of  10  inches  away  from  the 

plaintiff’s land has caused much inconvenience to the plaintiff and his right 

of  enjoying  light,  air,  hygienic  living  etc  which  have  been  illegally 

interrupted  due  to  the  erection  of  building  of  the  principal  defendants. 

Moreover the disposal  of dirty substance,  dirty water and roof water,  rain 

water from the said building also occasioned a great inconvenience to the 

plaintiff. On 04.03.2002 there was rain and accordingly all rain water from 

the roof of the principal defendants’ suit building fell on the house and land 

of the plaintiff and the same thing happen on 23.03.2002, 24.03.2002 and 

26.03.2002 which caused great inconveniences. 

 However the principal Defendant No.1 did not obtain due permission 

from the G.M.C, Guwahati and G.M.D.A, Guwahati for construction of the 

suit building situated over his land just 10 inches away from the land of the 

plaintiff  which  are  not  permissible  in  law.  The  plaintiff  requested  the 

principal  defendants  to  remove  the  said  building  as  it  caused  much 

inconveniences to the plaintiff  but the principal defendants have not paid any 

heed  to  such  requests.  On  26.12.2001  the  plaintiff  approached  to  the 

Commissioner, Guwahati Municipal Corporation, Guwahati and to the Chief 

Executive  Officer,  G.M.D.A,  Guwahati  but  they  have  done  nothing. 

Therefore the plaintiff has brought the present suit to the court.

2.  Plaintiff’s prayer:     The plaintiff  has therefore filed the suit  praying 

for decree:

a) A declaration  that  the  plaintiff  has  a  right  to  light,  air  and 

hygenial living over his land described in the schedule.
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b) A decree ordering the defendants  to demolish the portion of 

suit building and wall constructed just 10 (Ten) inches away 

from the eastern part of the land of the plaintiff. 

c) A  permanent  injunction  restraining  the  principal  defendants 

from  obstructing  or  any  manner  the  use  of  light,  air  and 

hygenial  living obstructed due to erection of  the said illegal 

building.

d) A  permanent  injunction  restraining  the  principal  defendant 

from further construction of the suit building standing over just 

10  inches  away  from  the  eastern  side  of  the  land  of  the 

plaintiff.

3.  Principal  Defendants’  version: The  defendants  filed  written 

statement and specifically denied the claims of the plaintiff.  The defendant 

stated in the W.S that the leaving of 2 ft  distance from the boundary line 

adjoining to the land of the principal defendants has never been the object 

and requirement of construction and the plaintiff being violator of the law 

cannot seek any remedy against the defendants. Further they stated that the 

defendants  have  carried  out  repairing  works  over  their  existing  dwelling 

house for safety and shelter by following the due process of law and as such 

their ought not to have been any objection from the side of the plaintiff and if 

there  is  any violation or  non-compliance  of  the procedures  governing the 

building bye-laws for repairing and or erecting new houses, then it is for the 

authorities concerned to take action and not the plaintiff. It is also submitted 

that out of the two defendants the plaintiff considers only the Defendant No.2 

as the principal defendant exonerating the Defendant No.1 and as such the 

suit is bad for misjoinder of the Defendant No.1 as party defendant. It is also 

stated  that  the  land  in  occupation  of  the  principal  defendants  are 

comparatively  low  lying  area  then  that  of  the  plaintiff  and  hence  the 

allegation of passing of the roof rain and dirty water through the land of the 

plaintiff does not arise at all hence the further allegation of causing any injury 

to the person living in a land of the plaintiff is a mere imagination having no 

substance  in  it.  The  Defendant  No.1  deposited  Rs.  515/-  (Five  Hundred 

Fifteen)  only vide receipt  no.  10061 dated 02.05.1996 with the Guwahati 

Metropolitan Development  authority  for  obtaining construction permission 
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and on their failure to grant specific performance have started renovating/ 

constructing her house. 

 The  Defendant  No.1  and  Defendant  No.2  therefore  prayed  for 

dismissal of the suit with compensatory cost.

4.  Defendant No.3’s version: The Defendant No.3 is the Commissioner 

of G.M.C who filed the written statement  and stated that on enquiry it  is 

found that the plaintiff has been violating the provisions of The Guwahati 

Municipality Act 1971 and Building Bye-Laws framed under the G.M.C Act. 

The plaintiff never approached the G.M.C authorities for building permission 

and  has  not  obtained  the  No-Objection  Certificate  thereby  violating  the 

Building Regularization Provisions under the G.M.C Act 1971. His house has 

not been brought under the assessment list of G.M.C and he has not paid any 

property tax to G.M.C as required under Chapter-XII of G.M.C Act 1971. 

Similarly  on enquiry it  has  been ascertained that  the principal  defendants 

have  constructed  houses  over  their  land  without  permission  and  without 

obtaining  N.O.C  from G.M.C.  They  stated  that  the  plaintiff  is  unable  to 

furnish necessary documents of land on which the house stands. On physical 

verification by G.M.C official it is found that no permanent demarcation line/ 

mark have been found on the boundaries of the land of plaintiff and principal 

defendants. However it also stated that minimum side set back of 5 feet on 

each side is required as per  Building Bye-laws of G.M.C. But this is  not 

observed by the parties. The G.M.C earlier has not received any complaint 

from the plaintiff about the construction of the house by the principal 

defendants. It has also been stated that no permission has been granted to the 

principal defendants. They are legally bound to take action for all illegality 

and unauthorized construction by the plaintiff and principal defendants. The 

Defendant No.3 therefore prayed for dismissal of the suit of the plaintiff.

5. Issues: Upon  perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor in office.

1. Whether the suit is maintainable in its present form?

2. Whether there is any cause of action for the suit?

3. Whether the suit is bad for non-joinder of necessary parties?
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4. Whether  the  plaintiff  has  any  easementary  right  against  the 

Defendant  No.1  and  Defendant  No.2  in  respect  of  the  suit 

land?

5. Whether the plaintiff is entitled to relief/ reliefs as prayed for?

6.  Witnesses: In  the  instant  suit  the  plaintiff  examined  3  (Three) 

witnesses and the defendants examined 1 (one) witness each.

7. Discussions,  Decisions  and  Reasons  thereof:  I  have  also  heard 

arguments advanced by both the counsels at length. The plaintiff also filed 

the written argument before completion of their oral arguments.

8.  Issue No.3, 4 and 5:  For better appreciation of evidence the three 

issues  are  taken  up  for  discussion  together.  Moreover  under  the  present 

factual matrix these issues appeared to be the most important one and hence 

have been taken up for discussion first. PW-1 Jatindra Nath Bhattacharjee  

is  the  plaintiff  of  the  instant  suit.  In  his  examination  in  chief  he  mostly 

reiterated  the  plaint  story.  In  his  cross  examination  he  deposed  that  in 

Exhibit-1 to  Exhibit-6 it  has  been  written  as  has  been  compared  with 

original. But in the original documents there is no signature of the court. He 

purchased 1Katha 10 Lechas of land from one Sahabuddin Momin. He has 

not exhibited the vendor’s signature in  Exhibit-1 which is an unregistered 

deed. He has not executed any registered sale deed. He has not sought for any 

mutation over the said land. Exhibit-1 is an agreement and not a Sale-Deed. 

He cannot say which plot of land with which patta number has been sold to 

him by Sahabuddin Momin. In 1998 he purchased 5 and ½ Lechas land from 

Asha Singh. Other than the 1Katha 10 Lechas land mentioned in his schedule 

he has another purchased 5 and ½ Lechas land from Asha Singh. Exhibit-3 

relates to said 5 and ½ Lechas land which is covered by Patta No.753. In 

Schedule-1 it has not been mentioned about the plot of land covered by Patta 

No. 753. He purchased the land along with a building standing over it from 

Asha  Singh.  His  present  house  is  10  inches  away  from the  plot  of  land 

purchased from Asha Singh. The house mentioned in Schedule-2 is in the 

plot of land purchased from Asha Singh. The land mentioned in Schedule-1 

is the same land over which the house mentioned in Schedule-2 is located. 

Exhibit-1 : Copy of Deed of Agreement dated 27.10.1970.

Exhibit-2 : Tax receipt dated 11.06.1971.
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Exhibit-3   : Registered Deed dated 04.05.1998.

Exhibit-4 : Re-assessment letter dated 15.03.1997.

Exhibit-5 : Tax receipt dated 09.08.2002.

Exhibit-6 : Tax receipt dated 28.11.2002.

PW-1 on been cross-examined by the Defendant No.3 deposed that 

he did not serve any notice upon the Defendant No.3/ G.M.C prior to filling 

of this suit. PW-2 Ram Prasad Roy deposed in his cross-examination that his 

owner is Bhattacharjee Acharjya. In the year 2001 Asha Singh constructed 

her house which was completed in the year 2002. PW-3 Phani Bhusan Dev 

deposed in his cross-examination that the plaintiff has an Assam type house 

and some other Kutcha houses. 

DW-1 Asha Singh deposed in her cross-examination that the plaintiff 

land  is  on  the  south  of  her  land.  In  the  year  2003  she  has  obtained  the 

permission  from the concerned authority  to  construct  her  RCC house.  At 

present the plaintiff’s house is 5 feet away from her Assam type house. The 

plaintiff’s house is towards the western side of the Assam type house. In her 

examination-in-chief deposed that the plaintiff has no locus-standi to file this 

suit. The following documents were exhibited by the defendant.

Exhibit-A : Written Statement filed by the principal defendants.

Exhibit-A (1): Signature of the deponent.

Exhibit-A (2): Signature of the deponent.

Exhibit-A (3): Signature of the Defendant No.2.

I have also perused the report as furnished by the G.M.D.A which has 

been kept in the case record vide order dated 08.11.2005 in the instant suit. 

The report discloses that there is no permanent demarcation between the plots 

of land occupied by Asha Singh and Jatindra Nath Bhattacharjee. 

 The plaintiff  has stated that his house in question was constructed 

some 40 years ago and thereafter he has been enjoying by living in the said 

house. However the plaintiff could not substantiate his claim in any form that 

he have been living in the said house for the last 40 years.  Exhibit-1 is an 

Agreement  of  Sale between one  Sahabuddin Momin and the plaintiff  and 

Exhibit-2 is  the  Deed  of  Sale  between  the  principal  defendants  and  the 

plaintiff which was executed on 04.05.1998. Exhibit-1 describes of 1 Katha 
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10 Lechas of land which has been described in the schedule of the plaint. 

Accordingly  there  is  no  evidence  to  show  that  the  plaintiff  was  in  the 

schedule land for the last 40 years. A fact which does not establishes the 

easementary right of the plaintiff  Under Section 25 of  The Limitation act  

1963.  Moreover  the  Schedule-2  states  about  the  RCC  erection  and 

construction over the land of the principal defendants. Contrary to that, PW-1 

sated  in  his  cross  examination  that  he  purchased  the  land  along  with  a 

building standing over it from Asha Singh. His present house is 10 inches 

away from the plot of land purchased from Asha Singh. The house mentioned 

in Schedule-2 is in the plot of land purchased from Asha Singh. The land 

mentioned in Schedule-1 is the same land over which the house mentioned in 

Schedule-2  is  located.  A  fact  which  clearly  states  that  the  suit  house  as 

mentioned in the Schedule is not the same with the house which has been 

stated  by PW-1,  the plaintiff.  Accordingly  the  suit  house/  building is  not 

clearly explained. PW-1 deposed that the said building along with the plot of 

land  has  been  purchased  from  the  principal  defendants  and  which  is  10 

inches away from his house.  Moreover the report of the G.M.D.A states that 

there is no demarcation between the two houses. The suit-building along with 

the distance between the two houses could not be established. 

 Accordingly as discussed above it can be stated that the plaintiff has 

failed to prove his case. None of the witnesses has corroborated the claims of 

the  plaintiff.  No  easementary  rights  as  claimed  by  the  plaintiff  could  be 

proved.  Hence the plaintiff  is  not  entitled to  any relief  under  the present 

circumstance of the case. The present circumstances of the case and materials 

on record doesn’t go to show that the suit is bad for mis-joinder of parties. 

 The issues are accordingly decided and go against the plaintiff.

9.  Issue No.1and 2: These issues can be taken up together for better 

appreciations. On perusal of the pleadings and on appreciating the evidence 

on record it  is evident that the suit  is maintainable.  The pleadings further 

reveals that the suit is properly valued and proper court fee has been paid. 

There is also cause of action in the suit.

 Accordingly the issues are decided.

1 0 .  ORDER
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 In the conclusion the suit is dismissed with cost on contest.

Prepare decree accordingly. 

 Given under my hand and seal of this court on 27th day of November  

2012.

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

PW-1 Jatindra Nath Bhattacharjee 

Exhibit-1 : Copy of Deed of Agreement dated 27.10.1970.
Exhibit-2 : Tax receipt dated 11.06.1971.
Exhibit-3   : Registered Deed dated 04.05.1998.
Exhibit-4 : Re-assessment letter dated 15.03.1997.
Exhibit-5 : Tax receipt dated 09.08.2002.
Exhibit-6 : Tax receipt dated 28.11.2002PW-2: Ram Prasad Roy 

PW-2 Ram Prasad Roy

PW-3 Phani Bhusan Dev

Defendant’s Witnesses

DW-1 Asha Singh 

Exhibit-A : Written Statement filed by the principal defendants.
Exhibit-A (1) : Signature of the deponent.
Exhibit-A (2) : Signature of the deponent.
Exhibit-A (3) : Signature of the Defendant No.2

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.
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