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HIGH  COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- Ms. S. Handique

Friday   the   23rd   day  of  Nov’2012

Title  Suit  No. 500/10

Sahejuddin

Plaintiffs

                                                            V

Darog Ali

Defendants

This suit coming for final hearing   on 15-11-12 in presence of 

S.I. RasulAdvocates of the plaintiff

None                  Advocates of the  defendant

And stood for consideration to this day the court delivered the following 
judgment.  

JUDGMENT
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T.S.  500/10

This  is  a  suit  for  specific  performance  of  contract,  declaration  and 
permanent injunction. The case of the plaintiff in brief is as follows:

The defendant is the owner of the suit land measuring 4 lechas covered by 
dag no. 401 of K.P. Patta no. 150 in village Hatipara, mouza Pub- Chamaria, 
Amingaon,  Kamrup  and  he  proposed  to  sell  that  land  to  the  plaintiff  in 
Feb’2010 at  a  consideration of  Rs.  45,000/-  and the parties  executed an 
agreement on 5-2-10 in this respect. The plaintiff paid Rs 40,000/- to the 
defendant on the same day and it was agreed that the remaining balance 
amount will be paid after obtaining the necessary sale permission from the 
authorities  and if  the defendant fails  to perform his  part  of  the contract 
within three months then the plaintiff will be at liberty to initiate legal action 
against the defendant.  The defendant then told the plaintiff that the sale 
permission  has  been  obtained  and  the  plaintiff  offered  him  the  balance 
amount but the defendant refused to accept it. Thereafter, the plaintiff met 
the defendant on many occasions and asked him to execute the sale deed 
but the defendant did not show any positive response. The plaintiff  then 
went to the defendant on 20-11-10 and demanded him to execute the sale 
deed. The defendant flatly refused to do so saying that he does not want to 
sell  the land to the plaintiff  and he will  sell  it  to some other third party. 
Thereafter, the plaintiff was called by the police of the Garaimari Out Post 
on 25-11-10 and  they asked him to take back  Rs 40,000/- and threatened 
him of dire consequences if he intends to initiate any legal action. According 
to the plaintiff, the defendant on 28-11-10 with oblique motive raised one 
tin chali house over the suit land  and is contemplating to sell the land to 
another person.  Hence the plaintiff  stated that the defendant is  liable to 
execute the sale deed in favour of the plaintiff. The plaintiff has prayed  for a 
decree to the effect that the defendant is liable to execute the sale deed and 
if  he  fails  to  do  so  the  sale  deed  will  be  executed  by  the  Court,  for  a 
declaration that the defendant is not entitled to sell  the suit land to any 
other  person and in  the alternative  to  refund the advance consideration 
amount and also for permanent injunction. 

 In response to the plaintiff’s case the defendant filed his written statement 
contending inter-alia that the suit is not maintainable, is barred by law, is 
bad for non-joinder of necessary party, the suit land is improperly described, 
the suit is collusive, multifarious and so on. The defendant contended that 
there has been no concluded contract between the parties. He alleged that 
the plaintiff  fraudulently created the deed of agreement to trap him and 
duped him to sign it. He contended that the market value of the suit land is 
more than one lac and the plaintiff tried to take advantage of his illiteracy 
and  ignorance.  He  denied having received any money from the  plaintiff. 
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According to him, one Aynul Haque is running one hardware shop from the 
suit  land  since  the  lifetime  of  his  deceased  father,  as  such  there  is  no 
question  of entering into any agreement with the plaintiff. He contended 
that there is no land measuring 4 lechas as alleged by the plaintiff. Instead 
he stated that he owns 2 bighas 1 katha land in ejmali in dag no. 100 (old) / 
401 (new) in Hatimara village under Pub- Chamaria mouza. He denied having 
entered into any agreement for sale with the plaintiff on 5-2-10. According 
to  him,  the  plaintiff  approached  him  in  January  2010  requesting  him  to 
provide Rs 20,000/-  as the plaintiff was contemplating to purchase 4 lechas 
of land out of 9 lechas of land from Aynul Haque which was purchased by 
Aynul  Haque from the deceased father  of  the defendant.  The defendant 
agreed to provide Rs 20,000/- to the plaintiff and to take 1 bigha of land in  
Harganda village under Pub- Chamaria mouza and the plaintiff came up with 
typed  documents  and  obtained  the  signatures  of  the  defendant  and  his 
brother  and  the  original  deed  of  mortgage  was  handed  over  to  the 
defendant. According to the defendant, he signed the deed under the faith 
that it was the agreement for sale between Aynul Haque and the plaintiff 
and the defendant’s no objection was required as he is the boundary man. 
He stated that the plaintiff is not in possession of the suit land as it has been 
under possession of Aynul Haque. Hence he prayed for dismissal of the suit.

The following issues were framed by my learned predecessor:

ISSUES

1. Whether the suit is maintainable?

2. Whether the defendant entered into the alleged agreement dtd 5-2-
10 with the plaintiff for purchasing the suit land?

3. Whether  the  defendant  received  Rs  40,000/-  towards  part 
performance of the sale consideration of the suit land?

4. Whether the plaintiff was/is ready and willing to perform his part of 
the contract?

5. Whether the defendant has any transferable right over the suit land?

6. Whether the plaintiff is entitled to the reliefs, as prayed for?

7. To what other relief/ reliefs, if any the parties are entitled to?

The plaintiff examined four witnesses. PW1 is the plaintiff. PW1 was cross 
examined but the defendant did not cross examine the other witnesses. The 
defendant did not adduce any evidence. Heard arguments from the plaintiff 
side. 
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Decisions and reasons thereof:

Decision on issue no.1:

This is a suit for specific performance of contact, declaration and injunction. 
The  plaintiff  has  filed  this  suit  against  the defendant  on  the  basis  of  an 
alleged  deed  of  agreement  sale  dtd.  5.2.10.  The  defendant  though 
contented that the suit is not maintainable he could not specify as to why 
the suit is not maintainable. Prima facie, the present suit being a civil suit in 
nature  and is maintainable. Issue no.1 is decided in the affirmative.

Decision on issue no.2:

The plaintiff has filed the deed of agreement for sale dtd. 5.2.10 as Ext. 1 in 
support of his claim that the defendant agreed to sell the suit land to him. 
The defendant has denied execution thereof. The defendant pleaded that 
there is no concluded contract between him and the plaintiff. The defendant 
took the plea that the plaintiff  duped him in signing the agreement. The 
plaintiff as P.W.1 stated that the defendant agreed to sell him the suit land 
on consideration of Rs.45,000/-.  P.W.2 Ainul Hoque, testified that he was 
present when the agreement for sale was executed. P.W.3 Tarmuz Ali, also 
supported the case of the plaintiff. P.W.4 Sarbat Ali, is the son of the plaintiff 
and he is also the witness to the alleged deed. He supported the plaintiff’s 
case. 

P.W.1 during cross examination, stated that the defendant sold him the land 
along  with  one  ek  chali  house.  He  further  stated  that  the  defendant 
proposed him to sell the suit land six months prior to the agreement. He 
admitted that he does not know what is written in the deed. 

The  defendant  though  took  the  plea  in  his  written  statement  that  the 
plaintiff fraudulently obtained the deed by duping him to sign the deed, but 
he  did  not  lead  any  evidence  to  prove  that  the  agreement  for  sale  is 
fraudulent.  Moreover,  the defendant had pleaded that  he had agreed to 
provide Rs.20,000/-  to the plaintiff  and to take a plot  of  land measuring 
1bigha in Marganda village for which the plaintiff had come up with some 
typed documents  on 5.2.10 and obtained the signatures of the defendant 
and his brother. In fact Ext 1 bears the thumb impression of one Saha Ali 
who is the brother of the defendant as revealed from evidence on record. 
The defendant had also stated that he was under the belief that the deed of 
agreement which he had signed  was a deed of agreement between plaintiff 
and  Aynal  Haque.  According  to  the defendant,  he  signed  the agreement 
under the belief that he was giving his no objection being the boundary man. 
But no evidence has been led to prove this alleged fact.After going through 
the evidence on record I find that the preponderance of probability is lying 
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in  favour  of  the plaintiff.   It  is  therefore  proved that  there  has  been an 
agreement for sale between the parties.

Decision on issue no.3:

The  plaintiff  has  claimed  that  he  paid  Rs.  40,000/-  to  the  defendant  on 
5.2.10  towards  the  part  payment  of  sale  consideration.  Other  witnesses 
have supported his plea. P.W.1 during his cross examination denied that he 
did not pay any amount. He also denied that he has not filed any money 
receipt  as  no payment  was made.  The  defendant though denied having 
received  Rs.,40,000/- from the plaintiff during cross examination of P.W.1 
the defendant side suggested that the agreement mentions only that the 
plaintiff had agreed to pay Rs. 40,000/-. The plaintiff has not filed any money 
receipt acknowledged  by the defendant though he stated that he received 
the agreement and the receipt after payment of money. He also stated that 
Saha Ali, Hukum Ali and the defendant received Rs.40,000/- and signed the 
sale  permission.  The  clause  1  of  Ext.  1  mentions  that  the  second  party 
(plaintiff) has agreed to pay a sum of Rs 40,000/- only as advance money to 
the first party ( defendant), the receipt of which the first party is to admit, 
confirm  and  acknowledge  the  same  by  signing  this  agreement.  The 
defendant  has  admitted  to  have  signed  the  agreement  though  he  took 
another plea for signing it.  In my opinion the plaintiff’s evidence coupled 
with the admission of the defendant amply  prove that he paid Rs 40,000/- 
to the defendant on 5-2-10 in pursuant to the agreement for sale. 

Issue no. 3 is decided in the affirmative.

Decision on issue no.4:

The plaintiff has averred that he was/ is ready and willing to perform his part 
of the contract. According to him,  it was agreed between the parties that 
the balance amount of Rs. 5,000/- will be paid after the defendant obtains 
the sale permission. He stated in his evidence on affidavit the defendant had 
told him that he got the sale permission but the defendant refused to accept 
Rs.5,000/- and to execute the sale deed. He stated that on 20.11.10 he again 
went to the defendant along with his son and tendered the amount but the 
defendant flatly refused him. Other P.W.s also supported this plea of the 
plaintiff. But during cross examination the plaintiff stated that he paid the 
balance amount of Rs.5,000/- mentioned in the deed and another sum of 
Rs.5,000/- was paid to the defendant and his brother whereas the plaintiff in 
his  plaint  as  well  as  evidence on affidavit  had stated that  the defendant 
refused to accept the balance amount. Thus I find that the plaintiff is making 
contradictory  statements.  In  view  of  the  above  finding  I  hold  that  the 
plaintiff  has  failed  to  prove  his  willingness  to  perform  his  part  of  the 
contract. 

Issue no. 4 is decided in the negative.
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Decision on issue no.5:

The  defendant  stated  in  his  written  statement  that  he  owns  2bighas,  1 
katha, 3lechas of land covered by K.P. patta no. 100 (old) dag no. 401 in 
Ejmali in  village Hatipara Gaon, under Pub-Chamaria mouza. The defendant 
also took the plea that the suit land has been under possession of one Aynal 
Haque since the life time of his deceased father so there is no question of 
any  agreement  for  sale  with  the  plaintiff.  The  plaintiff  during  his  cross 
examination stated that Saha Ali, Hukum Ali and Darog Ali signed the sale 
permission. But he does not remember the date of sale permission signed by 
the defendant and his brother. From the above evidence it appears that the 
defendant  does  not  own  the  suit  land  exclusively.  Though  there  is  no 
evidence from the defendant side, the plea of ejmali holding of the land as 
taken in the written statement further gets support from the plaintiff’s own 
admission  that  the  part  consideration  amount  was  received  by  the 
defendant and his brother and they signed the sale permission. That apart, 
the plaintiff has not filed any document to prove that the defendant is the 
exclusive owner of the suit land.

Issue no. 5 is decided in the negative.

Decision on issue no.6 & 7: 

After going through all the above, I find that there may be an agreement for 
sale  of  the  suit  land  and  the  defendant  received  the  part  consideration 
amount  but  it  is  proved  that  the  defendant  did  not  hold  exclusive 
transferrable rights over the land. Moreover, the plaintiff has failed to prove 
that he was willing to perform his part of the contract. So the plaintiff is not 
entitled to the decree for specific performance of contract. No possession 
was handed over to the plaintiff  pursuant to the agreement for sale. He 
merely paid a considerable part of the consideration amount.  However, he 
is  entitled  to  recover  the  amount  of  Rs  40,000/-  paid  by  him  to  the 
defendant.

Issue no. 6 and 7 are decided accordingly.

ORDER

The suit is partly decreed on contest with cost. The plaintiff is not entitled to 
any decree for specific performance of contract. However, the defendant is 
liable to return Rs 40,000/- with interest @ 6 % to the plaintiff w.e.f date of 
payment till realisation. Prepare decree accordingly. Given under my hand 
and seal of the court. 
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Annexures: 

Plaintiff’s witnesses

P.W.1 Sahejuddin.

P.W.2 Aynul Haque

P.W.3 Tarmuj Ali

P.W.4 Sarbat Ali

Ext.1 Agreement for sell dtd. 5.2.10

Defendant side

None.


