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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 395/2007

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,
 Guwahati. 

21st day of December, 2012

Sri. Prasanta Kumar Choudhury

S.O: Late Hem Chandra Choudhury 

R.O: Parbotia.

Tinsukia

District: Tinsukia, Assam………...…………………………………: Plaintiff(s).

-Versus-

1. Smt Sarala Kalita
W.O: Late Debendra Chandra Kalita

2. Sri. Kamal Kalita
S.O: Late Debendra Chandra Kalita

R.O: Chaygaon.

District: Kamrup, Assam

3. Sri Pabitra Choudhury

S.O: Rama Choudhury
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R.O: Chaygaon.

District: Kamrup, Assam…...……………………………: Defendant(s)

This suit coming on for final hearing on 19.11.2012 in the presence of:-

Sri. G Mishra : Advocate for the plaintiff(s).
And

Sri. P. K.  Baruah : Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
(A suit for declaration and permanent injunction)

1.  Plaintiff’s case:  Late Hem Chandra Choudhury father of the plaintiff 

stated that the he is a resident of Chaygaon, District-Kamrup,  owned and 

possessed a plot  of land measuring 2 Bighas 1 Kathas 7 Lechas out  of 5 

Bighas 4 Kathas 16 Lechas covered by Dag No. 87 appertaining to Khiraj 

Periodic  Patta  No 197 situated  at  No.1  Balasidhi  gaon,  Mouza-Chaygaon 

Pantan under Chaygaon P.S, District-Kamrup paying land revenue thereon. 

Late  Hem  Chandra  Choudhury  purchased  the  said  plot  of  land,  more 

specifically describe in the schedule and referred to as the suit-land from one 

Bandhuram Muchi since deceased on 20.01.1966, for valuable consideration, 

by  Registered  Sale  Deed  No.  272  dated  20.01.1966.  The  suit  land  was 

mutated in the name of Late Hem Chandra Choudhury on 07.08.1966. On 

17.07.1996 Late Hem Chandra Choudhury expired. On his death his son Sri. 

Prasanta  Kumar  Choudhury  the  plaintiff  inherited  the  suit-land  and  he 

continued  to  possess  and  cultivate  the  same  with  paddy.  By  right  of 

inheritance  the  suit-land  was  mutated  in  the  name  of  the  plaintiff  on 

27.12.2000 in the record of rights and he paid the land revenue thereon. The 

plaintiff’s name was substituted in place of his deceased father and his name 

was  entered  in  the  Jamabandi  vide  order  of  the  Revenue  Circle  Officer, 

Chaygaon dated 27.12.2000 and the plaintiff has been enjoying the peaceful 

possession  of  the  suit-land.  During  the  life  time  of  Sri.  Hem  Chandra 

Choudhury one Sri. Debendra Chandra Kalita (Since deceased) threatened to 

commit serious breach of the peace concerning the suit-land on 15.06.1983 
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and therefore Late Hem Chandra Choudhury filed a case U/S 145/146 Cr.P.C 

before the magistrate  at  Guwahati  against  Late  Debendra Chandra Kalita. 

The learned Magistrate disposed of the case and declared possession of the 

land in favour of Late Hem Chandra Choudhury. But Late Debendra Chandra 

Kalita preferred revision against the said order in the Sessions Court. The 

Addl.  Sessions  Judge  who  heard  the  revision  set  aside  the  order  of  the 

magistrate. The first party then filed criminal revision in the Hon’ble Gauhati 

High Court. The Hon’ble High Court vide its order dated 28.01.1992 issued 

rule  and  stayed  the  operation  of  the  judgement  dated  18.11.1991.  The 

applicant  (First  Party)  filed  a  Misc.  Case  before  the  Hon’ble  High Court 

which is registered and numbered as Case No 31/96 and the Hon’ble High 

Court vide it order directed the Opposite Party (Debendra Chandra Kalita) 

not to disturb the First Party’s possession over the land. After the death of 

Debendra Chandra Kalita his wife Smt. Sarala Kalita the Defendant No.1 and 

his son Kamal Kalita the Defendant No.2 along with Sri. Pabitra Chowdhury 

Defendant  No.3  inspite  of  the  Hon’ble  High  Court’s  order  caused 

disturbances to the plaintiff and tried to take forceful possession of the suit 

land. The plaintiff is in service and is posted at Bessakopie T.E at Tinsukia. 

Hence due to such posting he has to be away from Chaygaon for most of the 

time and hence he appointed an attorney Sri Jitendra Narayan Kakoty to keep 

watch on the landed property and the suit-land and also to look after the case 

pending before the Hon’ble High Court. Taking advantage of the absence of 

the  plaintiff  from  Chaygaon  the  Defendant  No.1  and  Defendant  No.2 

trespassed into the suit-land in December 1998 and started cultivating the 

said land with paddy with the help of Defendant No.3.The said act of the 

defendants are illegal and wrongful an aimed at grabbing the suit-land from 

the plaintiff. The defendants have no right over the suit-land and are entitled 

to be evicted there from.

2.  Plaintiff’s prayer:     The plaintiff  has therefore filed the suit  praying 

for:-

1. Decree declaring right, title and interest over the suit-land in favour 

of the plaintiff.

2. Decree  for  Khas  possession  of  the  suit-land  by  evicting  the 

defendants.
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3. Permanent injunction.

4. Costs of the suit and any other relief or reliefs to which the plaintiff 

is entitled to.

5.  Defendants’  version: The Defendants filed their written statement 

and specifically denied the claims of the plaintiff.  The defendants stated in 

the written statement  that  neither  Bandhuram Muchi  vendor of  Late Hem 

Chandra Choudhury nor Late Hem Chandra Choudhury were ever the owner 

of the land described in the schedule of the plaint. As Bandhuram Muchi was 

not the owner of the suit-land he doesn’t have the right to sell the same to any 

other persons. Mere getting the name mutated in the revenue records doesn’t 

confer any title upon the said land. About 9 Bighas of land including the suit-

land was in the name of Smt Mouri Muchi who was the actual owner of the 

land. The title and possession of the said land was decreed and confirmed by 

Asst. District Judge No. 2 in Title Suit No. 102/1968. The said decree was 

also affirmed by the Hon’ble High Court in first appeal No 72/1969. Late 

Hem Chandra Choudhury collusively got the sale-deed bearing No 272 dated 

20.01.1966  registered  from one  Bandhuram Muchi  who had  no  title  and 

possession over the suit-land. As Late Hem Chandra Choudhury was not the 

owner and possessor of the suit-land, the question of possessing the same by 

the plaintiffs does not arise at all. By getting the name mutated in the revenue 

records the plaintiff cannot claim ownership over the suit-land. It is pertinent 

to mention that in the year 1975 Mouri Muchi the original owner of the suit 

land mortgaged the suit-land by a Kutcha deed in favour of the Defendant 

No.2 during the lifetime of his father. The defendants therefore prayed for 

dismissal of the suit.

6.  Issues: Upon  perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor in office on 09.04.2008.    .

1. Whether  the  suit  is  maintainable  in  its  present  form  and 

manner?

2. Whether there is any cause of action for the suit?

3. Who was the actual owner of the scheduled suit-land?

4. Whether late Hem Chandra Choudhury father of the plaintiff 

owned and possessed the scheduled suit-land by purchasing the 

same from late Bandhuram Muchi?
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5. Whether the plaintiff was in possession of the scheduled suit-

land after the death of his father by way of inheritance?

6. Whether the Defendant No.1 and Defendant No.2 committed 

trespass  into  the  scheduled  suit-land sometime  in  December 

1998?

7. Whether  the  plaintiff  served  legal  notice  by  registered  post 

with A/D on 25.07.2005 as alleged?

8. Whether the plaintiff is entitled to the decree as prayed for?

9. To what relief/reliefs is the plaintiff entitled to?

7.  Witnesses: In  the  instant  suit  the  plaintiff  examined  4  (Four) 

witnesses and the defendants also examined 3 (Three) witnesses. 

8.  Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.

9.  Issue No.4 5,and 8:  For better appreciation of evidence the three 

issues  are  taken  up  for  discussion  together.  Moreover  under  the  present 

factual matrix these issues appear to be the most important one and hence 

have  been  taken  up  for  discussion  first.  PW-1  Sri.  Prasanta  Kumar  

Choudhury is the plaintiff who in his examination-in-chief deposed that the 

suit-land was purchased by his late father from one Bandhuram Muchi on 

20.01.1966 on valuable consideration by registered sale-deed No. 272 dated 

20.01.1966.  Thereafter  he  mostly  reiterated  the  plaint  story.  In  his  cross-

examination he deposed that to prove that vendor Bandhuram Muchi has the 

little over the suit-land, he has only produced the Jamabandi copy along with 

the instant suit. His father filed a proceeding U/S 145 Cr.P.C. Against the 

said order U/S 145 Cr.P.C. revisions were preferred and the revisional orders 

went against  them.  His father  filed a title  suit  in relation to the suit  land 

which was subsequently dismissed. He further deposed that since 1998 they 

are not  in possession over the suit-land.  He denied the suggestion that  as 

Bandhuram Muchi did not have the title over the suit-land the sale-deed as 

claimed to be executed was not produced before the court.  He denied the 

suggestion that the sale-deed was forged. At that time the suit-land was in 

possession of the defendants. To show that Bandhuram Muchi was the owner 

of the suit-land, no documents have been exhibited Exhibit-8 is the power of 

attorney but the attorney holder Jitendra Narayan Kakoty has not been made 
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a witness. To prove the Exhibit-15 he has not prayed for calling of the SDC 

Chaygaon, to depose. 

Exhibit-1 : Registered Sale-Deed No. 272 dated 20.01.1966 in 

favour of Late Hem Chandra Choudhury (compared).

Exhibit-2 : Copy of Hand Citha of land under P.P No. 197 and Dag 

No. 87 of Chaygaon Pantan Mouza No.1 Balasidhi gaon 

(compared).

Exhibit-3 : Land Revenue Receipt dated 11.06.2007 (compared) 

(Assamese year 1414).

Exhibit-4 : Jamabandi Copy.

Exhibit-5 : Copy of Order passed by the Hon’ble High Court, 

Guwahati.

Exhibit-6 : Copy of Order passed by the Hon’ble High Court, 

 Guwahati.

Exhibit-7 : Copy of complaint

Exhibit-8 : Power of attorney

Exhibit-9 : Copy of Order passed by the Hon’ble High Court, 

 Guwahati

Exhibit-14 : Jamabandi Copy

Exhibit-15 : Copy of certificate No 240, issued by the Circle Officer 

Chaygaon.

 PW-2  Sri.  Rajat  Saloi in  his  cross-examination  amongst  others 

deposed that he does not know what is there in the Exhibit-X and the same 

was not read over to him earlier. Exhibit-X is the evidence-in-chief of PW-2. 

PW-3  Sri.  Ramesh  Chandra  Das in  his  cross-examination  deposed  that 

Exhibit-A is his evidence–in-affidavit. He does not know what is written in 

the said exhibit. He does not know when the said exhibit was written. PW-4 

Sri. Dipak Medhi deposed in his examination-in-chief that he lived with the 

plaintiff’s parents at their residence for many years. In his cross-examination 

he deposed that he works at a Mandir. The plaintiff’s father died in 1966. He 

has never been a farmer. However in his examination-in-chief he deposed 
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that he cultivated the suit-land from the year 1977 to 1998. He denied the 

suggestion that  he falsely deposed in his examination-in-chief.  DW-1 Sri.  

Kamal Chandra Kalita deposed in his cross-examination that the Dag No. 

and Patta No. of the suit-land are 87 and 197 respectively and consists of 

2Bighas 1Kath and 7 Lechas of land. The original owner of the suit-land is 

Mouri Muchi. He obtained the said land by way of inheritance. Bandhuram 

Muchi fraudulently mutated the name from Mouri Muchi. Bandhuram Muchi 

never cultivated in the suit-land. Earlier Hem Chandra Choudhury had his 

land on his southern side but as of now, he does not have the said land. In 

1975 when the land was mortgaged Hem Chandra Choudhury had his land 

but as of now he does not have the said land. The land was given to him in 

mortgage which was in written form. Satish Chandra Kalita is a witness to 

the said mortgage but he has not been a witness in the instant case. He denied 

the suggestion that in the year 1967 Hem Chandra Choudhury purchased the 

suit-land from Bandhuram Muchi  by  a  registered Sale-deed.  PW-1 in  his 

cross-examination  deposed  that  the  land was  mortgaged  after  taking loan 

from him. At that time his father was alive. As per the mortgaged deed 2 

Bighas 1 Katha of land was mortgaged. The mortgaged deed was written by 

one Satish Kalita. He denied the suggestion that Mouri Muchi does not have 

the thumb impression in the mortgaged deed. DW-1 exhibited the following 

documents;-

Exhibit-Ka : Judgement.

Exhibit-Kha : Deed

Exhibit-Ga : Certified copy of Judgement.

Exhibit-Gha : Certified copy of.

Exhibit-Oonga(1 to 10) : Revenue paying receipts.

  DW-2 Sri. Madhab Chandra Choudhury amongst others deposed in 

his cross-examination that the plaintiff had his land near the suit-land. The 

suit-land was sold by the plaintiff about 2 (Two) years back. The plaintiff had 

his  land  on  the  south  of  the  suit-land.  The  suit-land  at  present  is  in  the 

occupation of Smt. Sarala Kalita, Kamal Chandra Kalita. From the time he 

had his  knowledge about the suit-land,  the same is in possession of Smt. 

Sarala Kalita and Kamal Chandra Kalita. DW-3 Sri. Pabitra Saikia deposed 

in  his  cross-examination  that  he  knows  that  Kamal  Chandra  Kalita  is  in 
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possession of the suit-land. As Kamal Chandra Kalita is in possession of the 

suit-land, he is the owner of the same. At present Kamal Chandra Kalita is 

cultivating the suit-land.

 Now  appreciating  the  aforesaid  evidence  it  is  evident  that  PW-1 

stated that the suit land was purchased by his late father from one Bandhuram 

Muchi on 20.01.2006 by a registered Sale-Deed No. 272 dated 20.01.2006. 

Now the question remains as to whether he has been able to prove, that part 

of his claim or not. The plaintiff accordingly relied upon, Amiya Bala Dutta  

and Ors. Vs. Mukut Adhikary and Ors. 1998(4) GLT137 where-in amongst 

other  it  has  been  held  that,”…  under  the  Assam  Land  and  Revenue  

Regulation a  person who was a  patta holder  was  deemed to  be  a land  

holder and he had permanent, heritable and transferable right of use and  

occupancy in his land subject to Section 9 of the Assam Land and Revenue  

Regulation and if a person in order to establish his title produces a patta  

that must be given due weightage in as much as a patta was issued in  

accordance with the provisions of Section 17 read with the Rules and that  

must  be  considered  to  be  a  document  of  title  and  this  was  always  

considered to be a document of title - Regarding mutation entries it could  

be said that though the mutation entries may not be the basis of title yet  

that  mutation  entries  could  not  be  set  aside  and  it  must  receive  due  

consideration at the hand of the Court …”. As stated in the instant case, 

about  the  sale-deed  and  the  purchase  of  the  suit-land,  the  plaintiff  has 

produced a certified copy of the said deed to substantiate his claim that the 

same has been purchased by the plaintiff’s  father.  The defendants  on the 

other hand has submitted and relied upon State of U.P. vs. Amar Singh etc. 

1997(1) SCC 734 where-in amongst  others  it  has been held that  “…It  is  

settled law that mutation entries are only for the purpose of enabling the  

State to collect the land revenue from the person in possession but it does  

not  confer  any  title  to  the  land.  The  title  would  be  derived  from  an  

instrument executed by the owner in favour of an alienee…” it has been 

further held in State of U.P. vs. Amar Singh Supra, that the burden of proof  

that the land held by that person in his own right, lie on that person.

I have also perused the documents exhibited by the plaintiff and the 

sale deed in particular on the strength of which the plaintiff has claimed his 
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right, title and interest over the suit land. However the original copy of the 

said document has never been produced before the court. I have given my 

anxious considerations to the provisions of Chapter-V of the Indian Evidence 

Act 1872 and the relation of the factual matrix of the instant case with such 

provisions of law. The plaintiff has claimed to have purchased the suit land 

on the strength of a Sale Deed bearing No. 272 dated 20.01.2006, but at no 

point of time the same document has been proved by producing its original 

copy. The onus lies upon the plaintiff to prove his claim on the basis of the 

said Sale Deed. No grounds have been shown as to why the original copy of 

the said deed has not been produced. Under such circumstances the plaintiff 

ought to have produced the original sale deed to prove his part of claim. The 

question of proving the Sale Deed is a pure question of law. Reliance can be 

had  to  Mst.  Sardaran  and  Ors.Vs. Sunderlal  Baldeo  Prasad  and  Ors. 

AIR1968 All 363,  Wherein it has been held that “absence of possession of  

the original sale deed does not mean that original sale deed has been lost -  

plaintiff have succeeded in proving the loss of the original deeds - entitled  

to lead secondary evidence – On the failure to prove loss of original sale  

deed-held that tendering of certified copies to prove contents of sale deed  

not permissible.”

I have also perused the entire documents exhibited by either side. In 

the instant case too, the plaintiff has failed to prove the Sale Deed on the 

basis of which he had claimed, that his father have obtained his title over the 

suit-land. The plaintiff has not substantiated, as to why he has lead secondary 

evidence. No official witnesses have also been called for, to prove the said 

document.  In  the  absence  of  anything to  the contrary,  the plaintiff  is  not 

entitled  to  lead  secondary  evidence.  Reliance  can  be  had  also  upon 

Rajammal Vrs Chinnathal AIR 1976 Madras 4, where in it has been held  

that execution and attestation of documents must be proved by atleast one  

attesting  document. In  the  present  circumstances  of  the  case  when  the 

original document was not produced, the proving of the said document by 

any attesting witness does not arise at all. The plaintiff has argued that the 

defendants  have  failed to  prove their  claim that  the sale-deed if  any is  a 

forged one. However the plaintiff cannot stand upon the defendants’ version 

to prove their case. The principle as laid down in the aforesaid authorities 

establishes the fact that onus of proof, lies upon the plaintiff  to prove his 
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case. The plaintiff has failed to prove the document as per the provisions of 

Chapter-V of the Indian Evidence Act 1872 and accordingly failed to prove 

his version of the case. As the plaintiff failed to prove the sale-deed he also 

couldn’t establish his claim that he has the right title and interest over the 

suit-land

 Accordingly these issues are decided and go against the plaintiff.

10. Issue  No.1  and 2:  For  the convenience  of  discussion,  these  two 

issues  are  also  taken  together.  On  perusal  of  the  pleadings  and  on 

appreciating the evidence on record and other documents, it is evident that 

the suit is maintainable. Moreover it reveals that there is cause of action of 

the suit as the pleadings contain the fact constituting the cause of action.

 Accordingly these issues are decided.  

11. Issue No. 3, 6, 7 and 9: Under the present circumstances of the case 

all  these  issues  can  be  taken  together.  However  under  the  present 

circumstance of the case and on the basis of the discussions made above and 

decisions arrived therein, it is redundant to discuss further on the said issues. 

I  have  also  perused  all  the  documents  including  the  earlier  orders  and 

judgements exhibited by the either party, but none of such exhibit goes to 

show that the plaintiff has the right title and interest over the suit land. None 

of such claims could be substantiated by the plaintiff. Accordingly under the 

present factual matrix of the case the determination of the actual owner of the 

land, and whether plaintiff served legal notice or not, are not required to be 

determined. The plaintiff is not entitled to any reliefs.

Accordingly these issues are decided and go against the plaintiff.

12. ORDER
 In the conclusion the suit is dismissed on contest with cost. 

 Prepare decree accordingly. 

 Given under my hand and seal of this court on 21st day of December  

2012.

Naguib Ahmed
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Munsiff No.-3, Kamrup,
Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1: Sri. Prasanta Kumar Choudhury 
Exhibit-1 : Registered Sale-Deed No. 272 dated 20.01.1966 in 

favour of  Late Hem Chandra Choudhury (compared).

Exhibit-2 : Copy of Hand Citha of land under P.P No. 197 and Dag 

No. 87 of Chaygaon Pantan Mouza No.1 Balasidhi gaon 

(compared).

Exhibit-3 : Land Revenue Receipt dated 11.06.2007 (compared) 

(Assamese year 1414).

Exhibit-4  : Jamabandi Copy.

Exhibit-5 : Copy of Order passed by the Hon’ble High Court, 

Guwahati.

Exhibit-6 : Copy of Order passed by the Hon’ble High Court, 

Guwahati.

Exhibit-7 : Copy of complaint

Exhibit-8 : Power of attorney

Exhibit-9 : Copy of Order passed by the Hon’ble High Court, 

Guwahati

Exhibit-14 : Jamabandi Copy

Exhibit-15 : Copy of certificate No 240, issued by the Circle Officer 

Chaygaon.

2. PW-2: Sri. Rajat Saloi.

3. PW-3: Sri. Ramesh Chandra Das.

4. PW-4: Sri. Dipak Medhi.
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Defendant’s Witnesses

1. DW-1: Sri. Kamal Ch. Kalita. 

Exhibit-Ka : Judgement.

Exhibit-Kha : Deed

Exhibit-Ga : Certified copy of Judgement.

Exhibit-Gha : Certified copy of.

Exhibit-Oonga(1 to 10) : Revenue paying receipts.

2. DW-2: Sri. Madhab Chandra Choudhury.

3. DW-3: Sri. Pabitra Saikia.

Case Laws discussed

1. Amiya Bala Dutta and Ors. Vs. Mukut Adhikary and Ors. 1998(4) GLT137.

2. State of U.P. vs. Amar Singh etc. 1997(1) SCC 734.

3. Mst. Sardaran and Ors.Vs. Sunderlal Baldeo Prasad and Ors. AIR1968 All 363.

4. Rajammal Vrs Chinnathal AIR 1976 Madras. 

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.
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