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District:   KAMRUP.  

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Thurs  day, the 20  th   Day of December, 2012.  

Title Appeal No. 57/2008

Smti Minu Roy                …   Appellant/Defendant                                           -Versus-The Commissioner, GMC & Ors. ...    Respondents/plaintiffs.
This appeal coming on for final hearing on 29.11.2012 in the presence of –Mr. R. Bordoloi               ……              Advocate/Pleader for Appellant.Mr. R. K Debchoudhury   Advocate/Pleader for Respondent No. 1 -3.Mr. R.K. Bhuyan                   Advocate/Pleader for Respondent No.4.And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal under Order 41 Rule 1 CPC has been preferred by the plaintiff/appellant against the judgment and decree dated 29/09/08 passed  by  learned  Munsiff  No.  4,  Kamrup,  Guwahati  in  Title  Suit  No. 300/2004.2. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the defendants/respondents and case record of Title Suit No. 300/2004 was 
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called for.  Respondents  appeared through  their  engaged Advocate  and contested the appeal.                                                             ……… Contd.   on P/23. I  have  heard  learned  advocate  for  both  the  sides,  gone through the appeal memo and the case record of Title Suit No. 300/2004. 4.             The facts leading to TS 300/2004, in brief, are that upon obtaining  necessary  permissions  from  GMC  (Gauhati  Municipal Corporation),  the  plaintiff  has  constructed  a  residential  building consisting ground, first and second floor (hereinafter termed as {G + 2} GF, FF and SF), on a plot of land at Chatribari area of Guwahati city. It  is further pleaded that on completion of above floors, and during  the  time  of  consideration  of  her  prayer  for  granting permission  in  respect  of  3rd floor  a  complaint  was  made  by neighbours and upon inquiry by GMC authority, certain deviations were  found  on  cantilever  projection  and  some  of  the  deviations were  demolished  and  for  remaining  the  deviation  which  were compoundable, were regularized by imposing fine. Accordingly the plaintiff had paid a fine of Rs. 3525/-. Thereafter as requested by plaintiff,  the  defendants  GMC  has  issued  another  NOC  dated 06/04/04  for  construction  of  3rd floor.  After  completion  of  the construction of third floor, a notice u/s 337(3) of the GMC Act on 06/12/04  being  No.  GLP/UC/28/72/2004/5/101  issued  by  the defendant No. 2 was served upon the plaintiff alleging deviation in construction of cantilever and asking her to show cause within 30 days  failing  which  threatened  demolition  of  the  said  building. Against the said notice, the plaintiff preferred an appeal before the defendant No. 4 with a prayer to stay the notice u/s 337(3) of GMC Act  and  to  regularize  the  deviation,  said  prayer  was  rejected. Thereafter, plaintiff filed a review application before the defendant No.  3  for  re-consideration  of  the  Standing  Appeal  Committee judgment.  In  the  mean  time,  apprehending  demolition  of  her building,  the  plaintiff  has  filed  the  suit  for  permanent  injunction restraining the defendants from disturbing with the possession of the suit premises. 
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5.            The defendants appeared and contested the suit by filing written statement. The defendant Nos. 2 to 5, GMC authorities has filed their joint written statement and defendant No. 6, Sri Sushil Mitra, neighbour of the plaintiff & the complainant before the GMS has  filed  his  written  statement  separately. 

……… Contd.   on P/36. Case of  the defendant Nos.  2 to  5 in brief  is  that  on detail enquiry, the GMC authority has detected that the plaintiff did not follow the approved plan and NOC issued by the GMC in the construction of her building from ground floor  to  third floor.  It  is  further  alleged that  the plaintiff started construction on fourth floor of the size of 12 ft. X 10 ft. in the name of Puja Mandap without any permission and NOC from the GMC and therefore,  the notice dated 18/10/04 was issued to the plaintiff  to stop construction. It is also pleaded that the defendant No. 2 received a complaint  on 01/12/04 against  the illegal  construction of  the building and accordingly plaintiff was served a notice u/s 337 of GMC Act. 6.             Defendant No. 6 in his written statement contended that the plaintiff did not leave 15 ft. margin in the rear side of the building from the common boundary wall and also projected the cantilever towards the boundary so much that there remained a margin of 1 ft. 6 inches from the common boundary wall in violation of the GMC Act  and Building Bye-laws.  As the  plaintiff  did  not  construct  the building as per approved plan and NOC issued by the GMC, as such, he  lodged  the  complaint  before  the  GMC.  Under  the  aforesaid circumstances, the defendants prayed to dismiss the suit with cost.7.         With the above pleadings, both sides went on trial with the following issues :-
1. Whether there is any cause of action for the suit?

2. Whether the Civil Court is barred from trying the suit?

3. Whether  the  deviation  in  construction  of  cantilever  is  un-

authorised and liable to be demolished?4. Whether the plaintiff is entitled to a decree as prayed for?
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8.            On the above issues, plaintiff side examined three witnesses and  the  defendants  have  examined  two  witnesses.  On  conclusion  of evidence, Ld. trial Court vide impugned judgment and decree dismissed the suit of the plaintiff. 9. Against the judgment and decree, the plaintiff has preferred the instant appeal on the following amongst other grounds:-

……… Contd.   on P/  4  

a) That  while  deciding  the  suit,  the  Ld.  Trial  Court  did  not  

consider  the  evidence  on  record  in  proper  perspective  and wrongly  

decided that the plaintiff has not constructed her house in accordance  

with the NOC issued by GMC;

b) That  Ld.  Trial  Court  below  erred  in  law  and  facts  by  not  

framing the issue as to whether the GMC has any power to issue notice  

u/s  337(3)  after  completion  of  construction  and  assessment  of  the  

same by the competent authority;

c) That the authenticity of DW 1 Mahammad Sabed Ali is doubtful  

one;

d) That the Ld. Court below erred in law and facts by failing to  

consider  that  the GMC authority  has failed to prove their  claims of  

deviation as made in their notice by way of proper evidence as their  

witness  himself  has  admitted  that  he  never  made  measurement  of  

deviation and none of the documents bear his signature;

e) That  Ld.  Trial  Court  erred  in  law  and  facts  by  failing  to  

consider that the GMC authority  has intentionally  not produced the  

relevant documents mentioned in the report of the Associated Planner  

before the Hon'ble Court;

f) That  the  Ld.  Court  below  mis-appreciated  the  evidence  and  

documents which are on the record and as such, the judgment passed  

by the Ld. Court below is not sustainable in law. 10.               During pendency of the appeal for hearing, the appellant has filed a petition under Order XLI Rule 27 CPC for allowing them to adduce additional evidence and after hearing both sides, vide order dated  20/09/10,  my  Ld.  Predecessor  in  office  has  allowed  the 
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plaintiff/  appellant  to  adduce  additional  evidence.  Accordingly, plaintiff/appellant submitted affidavit of her evidence and she was cross-examined  by  the  respondent  No.  4  and  was  discharged. Thereafter  on  another  petition  of  the  appellant  for  framing additional  issues,  my  Ld.  Predecessor-in-office  vide  order  dated 09/04/12  allowed  the  petition  and  two  additional  issues  were framed as -----                                                              ……… Contd.   on P/5

(1) Whether the GMC authority have the power to issue notice under  

Section 37 of the GMC Act in respect of construction upto 2nd floor of  

the  building  and  whether  the  notice  No.  GPL/UC/28/72  dated  

06/12/04 is defective one? & 

(2) Whether the GMC authority have the power to issue notice under  

Section 337 of the GMC Act after assessment of  the house by the said  

authority? 11. Upon framing of the additional issues, neither side adduced any further evidence and accordingly oral arguments were heard on the appeal as well as on the additional issues framed by this Court. 12. During  argument  hearing,  thrust  of  the  argument  of  Ld. Advocate for the appellant/plaintiff is that once the GMC authorities have agreed to compound the compoundable part for the alleged violation upto second floor  and accepted  the  fine  amount,  they  have no authority  to issue notice against said two floors for the same violation upto second floor.  On  the  other  hand,  Ld.  Advocate  for  the  GMC  has  categorically argued  that  the  order  passed  by  the  GMC  for  compounding  of  the compoundable part and acceptance of find was passed by the Technical Committee which has no authority by law and such compounding being beyond jurisdiction, is nothing but nullity and cannot be acted upon. On the other hand, Ld. Advocate for the respondent No. 4 in his argument while  drawing  attention  to  various  parts  of  evidence  on  record,  has argued that though in papers some violations were alleged to have been removed in pursuance to the complaint made by defendant No. 6,  and for which some fine has been paid for the compounding that  part but the evidence of the witnesses as well  as the notice under challenge clearly 
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shows that the second notice was issued after fresh inspection and due to non-compliance/violation of the terms to construct the building and as such, the entire building as constructed by the appellant is illegal and as such, law should not be allowed to stand in his favour who has allegedly violated the provisions inspite of repeated directions. I have considered the  submissions  of  both  the  sides and gone through  the  GMC Act  and building bye laws.                                                                    ……… Contd.   on P/6

 POINT FOR DETERMINATION :-13. (i) Whether GMC has authority to issue notice u/s 337 of GMC Act after compounding of the offence in respect of first and second floor ?(ii)       Whether the judgment and decree passed by Ld. Trial Court is just and proper or needs to be interfered in this appeal?14. Let me discuss the materials on record issue wise as framed by trial court as well issues framed in this Appeal and to re-appreciate the evidence  as  recorded  by  trial  court  and  the  additional  evidence  as recorded by this court. For this purpose, I would like to first go through the issues framed by the trial Court. 15. Issue No. 1:- This issue relates to cause of action for the suit. By  filing  the  suit,  plaintiff  has  challenged  the  notice  dated  06/12/04 issued to her u/s 337 of the GMC Act, 1971 as illegal. By this notice, the GMC  authority  has  asked  the  plaintiff  to  demolish  the  unauthorised construction in all the three floors. From the pleadings, it appears that the defendants have rebutted the claim of the plaintiff by saying that they are within their jurisdiction to issue the notice. The above facts shows that there  is  a  dispute  regarding the legality  of  the impugned notice dated 06/12/04.  Apart  from this,  there  are  some  other  facts  in  dispute  that there was a deviation from the original permission granted to the plaintiff to construct a building and the plaintiff has rotated the enire plan upto 180 degree and there by changed the necessity of margin on either side. While deciding the issue, Ld. Trial Court has rightly held that the plaintiff has cause of action to institute the suit. I concur with the findings.



Page 7 of 16                           Title Appeal No. 57/08
16. Issue No. 2:- This issue relates to bar of jurisdiction to try the suit before Civil Court. Section 414(1) and (2) of GMC Act provides that no suit shall be entertained against the GMC or its officers except issuance of two months prior notice to the GMC. On going through the original plaint, it  appears  that  this  suit  was  originally  filed  for  grant  of  permanent injunction against the GMC. Section 414(3) of GMC Act however waives the requirement of notice in case of a simple suit of injunction. Ld. Trial Court while discussing the issues has considered              ……… Contd.   on P/7the fact of Section 414 of GMC Act and held that as the original suit was for injunction, the power of Section 414, clause (1) and clause (2) are not applicable and answered the issue in affirmative. 17. However,  it  may  be  noted  here  that  upon  framing  of  the additional  issues  and also  allowing  the  appellant  to  adduce  additional evidence, the suit has virtually converted from the suit of injunction to a suit  to  challenge the orders of  the Officers  of  GMC.  Initially  though no relief  was  claimed  by  challenging  the  notice,  but  under  the  couch  of granting injunction, the plaintiff has virtually challenged the legality of the impugned  notice  dated  06/12/04.  Upon  getting  the  additional  issues framed at appeal stage,  the real intention of the plaintiff  became open. During argument hearing, it has been argued that after filing of the appeal memo, the nature of the original suit was changed and the operation of Section 414(1) and (2) comes into operation and as such,  it  should be held that without giving prior notice,  the plaintiff  ought not to get any relief. However, though the said argument is appealing and appears to be sound,  but as  the suit  has  already proceeded and disposed of  and the appellate Court has allowed the parties to adduce additional evidence and framed additional  issues,  as  such,  it  can be presumed that  by  framing additional issues, notice of said two months prior notice was waived by using the inherent powers u/s 151 CPC. I also concur with the findings of the Ld. Trial Court in respect of change of situation during appeal.  18. Issue No. 3:- This  issue  relates  to  legality  of  the  deviation made in the pleadings.  While discussing the issues,  Ld.  Trial  Court has gone  at  great  length  and  brought  almost  every  material  evidence  on 
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record  and  after  a  long  discussion;  came  to  the  conclusion  that  the deviation  in  the  construction  of  cantilever  is  unauthorised  and  same being not in accordance with the NOC issued by the GMC, they are liable to be demolished. It is the fundamental principle of law that a plaintiff while seeking relief in a Court of law, must stand on his own leg to prove his case and he cannot take the benefit of the defects of the defence or weakness  of  the  defendants'  case.  The  above  principle  is  squarely applicable in this case which may be seen                     ……… Contd.   on P/8from the following discussions. During evidence, at trial Court as well as evidence before this Court, PW 1 in her cross-examination categorically admitted that in the year 2002, she got permission for construction of two floors. However, she has not got any permission to construct cantilever projections. Thereafter, she has applied for the 3rd floor. She also admitted that  she  cannot  say  the  direction  of  her  plot  properly.  In  additional evidence, before this Court, she admitted that she cannot say when she demolished the cantilever portion which was asked by the GMC before granting  permission  to  3rd floor.  She  cannot  say  as  to  whether  in  her plaint,  she  has  written  the  word  “demolition”  of  the  said  cantilever portion as directed. She further admitted that while taking permission in the year 2002, she relied on Ext-18 and thereafter she constructed the 3rd floor and Puja House on the roof. While taking permission for the 3rd floor, she has annexed the Ext-18 with her Ext-4. PW 2 who appears to be the prime witness on behalf of the plaintiff,  in his examination-in-chief has almost echoed the contents of the plaint. During his cross-examination, he admitted that he is the power of attorney holder of the PW 1 plaintiff and admitted that while seeking permission for the 3rd floor, GMC has raised objection for existence of deviation while construction upto second floor. Thereafter  some  part  was  regularised  and  some  part  was  demolished accepting a fine of Rs. 3,500/-. He also admitted that respondent No. 4 Sushil  Mitra  being  neighbour  of  the  plaintiff  has  raised  objection  for making  construction  without  leaving  the  required  land  and  on  such complaint,  they  were  asked  to  stop  construction.  Thereafter,  the  GMC authority have inspected the suit premises and directed to demolish the 
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house.  He also admitted  that  the  original  construction permission was granted as a residential complex and presently in the said building, three families  were residing as tenants.  He further admitted that there were cantilevers in the building from ground floor to third floor. He cannot say the coverage area of the three floors but categorically admitted that there was no permission to construct the cantilever and inspite of having no permission,  cantilevers  were  made.  He  also  admitted  that 
……… Contd.   on P/9there was cantilevers in the 3rd floor too. He further admitted that vide Ext-6, there was a clear mention that no further vertical extension will be allowed. It is in his evidence that the 2nd floor was constructed over an area of 900 sq. ft. and a room for Puja House was constructed over the 3rd floor measuring 8 ft. X 10 ft. He also admitted that from the roadside, the house of  Minu Roy is situated at a distance of about 15 ft. The boundary wall of Sushil Mitra is situated at a distance of 9 ½ ft. from the building of Minu  Roy.  He  also  admitted  that  as  per  Ext-6,  Minu Roy  was  granted permission to construct her building by leaving 15 ft. on the southern side i.e. from the house of Sushil Mitra who is on the southern side.19. From  the  above  evidence  on  record,  it  appears  that  there were cantilevers on the first floor, second floor and third floor though no permission was ever granted by the GMC for construction of cantilevers. The other  part  of  deviation as  pointed out  by the Ld.  Advocate  of  the respondents that the original drawing was submitted by showing leaving of  15 ft.  on the  southern side and 10 ft.  on the northern side but  the plaintiff has constructed her house by rotating the diagram at 180 degree and has admitted that she has left  only 9½ ft.  on the southern side in place of 15 ft. as permitted and left 15 ft. on the northern side though it requires  only  10 ft.  From the  above admission of  the  plaintiffs,  it  can easily  be  held  that  there  are  deviations  from  the  original  permission granted and the plaintiff/appellant has constructed the cantilevers on her building  unlawfully  and  illegally.  For  the  said  illegal  construction  of cantilevers,  no  compounding  was  made  by  GMC  before  granting permission for third floor. It may be noted here that the evidence of the 
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DW  1  and  2  will  be  discussed  on  the  additional  issue  framed  by  the Appellate  Court.  As  such,  I  hold that  Ld.  Trial  Court  has  discussed the material  in  proper  perspective  and  come  to  the  conclusion  that  the cantilevers  are  illegally  constructed  beyond  the  permissions.  I  concur with the findings of the Ld. Trial Court. 20. Additional Issue Nos. 1:- As noted earlier, though the suit was filed for injunction, but virtually they have challenged the legality of the notice dated 06/12/04 as issued by                                      ……… Contd.   on P/10GMC  u/s  337  of  GMC  Act  and  accordingly  the  additional  issues  were framed by this Court. Section 337(4) of the GMC Act provides that where plans  were  approved  and  fine  was  received  after  compounding deviations, it shall not be open to the Commissioner to give such a notice on the ground that the building deviates from Bye-laws as the case may be or does not apply with the requirement with this part. 21. During  argument  hearing,  Ld.  Advocate  Mr.  R.  Bordoloi appearing  on  behalf  of  the  appellant  has  based  his  argument  on  this provision  by  citing  the  evidence  of  DW  1.  According  to  the  plaintiff/ appellant, in the year 2002, they have got the permission for construction of second floor and when they have applied for further construction, an objection was raised and accordingly physical verification was made and Municipal Authorities directed the plaintiff/appellant to demolish certain deviations  which  are  not  compoundable  and  compounded  certain portions of the deviations by accepting fine. For this purpose, they have proved one document regarding acceptance of  fine and also by way of additional evidence have proved the minutes of the meeting by calling the same  from  the  Municipal  Authorities.  It  is  a  fact  that  before  granting permission to construct the 3rd floor, Municipal Authorities have visited the  suit  building  and  directed  the  plaintiff  to  deposit  Rs.  3525/-  for regularization of the compoundable deviations, as per the minutes of the Technical  Committee  meeting  held  on  12/03/04.  Ld.  Advocate  for  the GMC  has  challenged  the  authority  of  the  Technical  Committee  to authorise such compounding on acceptance of fine. Ld. Advocate for the respondent  No.  4  has  argued that  inspite  of  accepting  fine,  the  notice 
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cannot be termed as illegal u/s 337(4) in view of evidence of PW 1 and 2 which  clearly  shows  that  as  per  the  earlier  directions,  they  have  not dismantled the deviations. Mere giving of fine and showing demolition on paper  will  not  entitle  the  plaintiff  to  get  the  reliefs  or  protection  u/s 337(4) of GMC Act. 22. I have gone through the record and evidence. The minutes of the meeting were proved by the appellants                        ……… Contd.   on P/11vide Ext-13 and the assessment of the fine as Ext-14 and receipt of the find amount vide Ext-15. The above  information’s were collected by the appellant under RTI Act and they have proved the said letters requesting information vide Ext-16 and 17. The DW 1, the office assistant of GMC in his evidence before trial Court, has admitted that vide Ext-1, there was mention of inspecting the building on 25/11/04. In that report, there was no signature of the complainant Sushil Mitra. He also admitted that vide Ext-9, four storied building was mentioned and ground floor was shown as  reserve  for  parking.  He also  admitted  that  residence of  respondent Sushil Mitra was on the southern side and they have not inspected the building  in  his  presence.  DW  1  in  his  examination-in-chief  at  para  5 admitted  that  on  detecting  deviations  plaintiff  demolished  the  non-compoundable deviation in the construction and agreed to pay penalty for the compoundable deviations and accordingly deposited Rs. 3525/- as penalty for the compoundable deviations and same was received by the GMC. Thereafter the permission for 3rd floor was granted to him. He also deposed that during construction of the 3rd floor,  the plaintiff  indulged large-scale  illegalities  and  the  entire  construction  is  in  deviations  and much beyond of the norms and also on the 4th floor which was prohibited specifically in the NOC. During cross-examination,  he admitted that the documents as submitted by him during evidence was not the part of his written  statement  nor  leave  was  taken  prior  to  proving  the  said document. He is neither a party to the suit. However, he is deposing on behalf of the Municipality. In his cross-examination, he failed to show that any authority was granted to him by the Municipality. 
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23. From  the  evidence  of  DW  1,  it  appears  that  he  based  his evidence  on  some  documents  which  were  neither  submitted  with  the written statement nor leave was taken to prove said documents and as such,  under  the  provision  of  Order  VIII  Rule  3  CPC,  the  documents submitted neither with the plaint nor with the leave of the Court, cannot be accepted in evidence. Thus I find it hard place reliance on the evidence of DW 1. The above evidence of the DW 1 also appears to be contradicting evidence of the PW.                                                            ……… Contd.   on P/12PW 1 and PW 2 who categorically admitted that there are cantilevers in the building and those were constructed without permission. Plaintiff has also failed to show that on making complaint or before having permission of  the  3rd floor  they  have  really  demolished  the  non  compoundable deviations in actual terms. As stated earlier, the evidence of PW 2 clearly shows that the cantilevers are still in existence on first floor, second floor and 3rd floor and it is also in the admission that there was a small house measuring 8 ft. X 10 ft. on the fourth floor for which no permission was granted. 24. It may be noted here that the impugned notice was issued on 06/12/04 i.e.  after the alleged demolition of the deviations on the first and second floor. Said notice as proved vide Ext-G,/Exbt. 1 clearly shows that there was a deviation of cantilever measuring 3 ft. 10 inch X 5 ft. on the front side, 4 ft. cantilever projection on the rear side on the first floor and second floor and there were cantilevers of 3 ft. 4 inch X 6 ft. 9 inch on 3rd floor and some construction over 4th floor were detected only after granting permission and completion of the construction of 3rd floor. 25. As per Ext-13, 14 and 15 though the appellant/plaintiff has paid the penalty, but that does not absolve her from the liability of illegal construction as the said cantilevers were of non-compoundable part for which  no  compounding  fees  was  given.  Any  construction  made  in violation  of  the  permission  granted  by  the  authorities/GMC  certainly cannot take protection under Section 337(4) of GMC Act only on the plea that they have paid the fine for the compoundable parts,  if  in fact and actually the deviations which were not compoundable were not removed. 
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In this case in hand, the work of demolition was done in paper only and thus will not protect the plaintiff under the couch of the legal provisions. Legal provisions are made for enhancement of the justice and particularly the Municipal Act provides for better living condition of the society and not  for  law  violators.  None  can  be  allowed  to  take  the  provisions  of guaranteed in his/her favour. 

                                                                            ……… Contd.   on P/1326. In the reported case of Kula Prasad Gogoi -VS--State of Assam and Ors [2008 (1) GLT 98], as cited by learned advocate for respondent No. 4, Hon'ble Gauhati High Court observed as follows:- 
“(10) Referring to the second issue, provisions and norms prescribed,  
for construction of building, by the Building Byelaws is to ensure that  
the growth of the Guwahati Metropolitan city is orderly, disciplined  
and safe for the future and no public inconvenience is caused by any  
unauthorized construction. It is therefore, necessary that the norms  
and provisions prescribed by the GMC Act and Building Byelaws are  
to be strictly adhered to by all builders in the city.”27. In the present case in hand, the major part of deviation is non compoundable part and as argued and pointed out by Ld. Advocate for the respondent No. 4 regarding the rotation of the building background by which he  ought  to  have left  15 ft.  space  on the  southern  side,  but admittedly  he has left  9½ ft.  However,  as  the same is  not  a  matter  in dispute before this Court except showing the desperate character of the plaintiff/appellant  in  violating  the  law/rules,  as  such,  I  am  refraining myself from taking any cognizance of that part and I remain confined to the impugned notice and its legality. 28. It may also be noted here that  Though Ld. Advocate for the GMC  has  raised  the  question  of  legality  of  the  compounding  of  the evidence by assessing find, but I am wilfully avoiding to discuss the said part as no such issue was framed or counter-claim has been raised by the GMC authorities  challenging its  own orders particularly  when  the  fine was accepted by the GMC.29. The ratio of  the reported case of  Fortune Towers India (P) Ltd. -VS- Gauhati Municipal Corporation and Ors [2007 (2) GLT 760] as cited by learned advocate for appellant, is of no help to appellant side as in this case, GMC has issued notice u/s 337 GMC Act for demolition of 5 th 
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and 6th floor even after permission was granted by appellate Authority. In the present case in hand, some parts of deviations were compounded and notice was issued for non compounded part. 30. Once the illegality  was detected after  completion of  the 3rd floor, the GMC has every right to issue notice for compliance of the orders passed particularly permissions granted to a land owner.   … Contd.   on P/14No one should be allowed to violate the law by  taking the intricacies of law. In this case, as stated earlier,  there is sufficient materials to show that  though on papers some orders were passed for  demolition of  the cantilevers and those were shown to have been complied but on papers only and not in actual field as admitted by the plaintiff and her witnesses. Hence,  the  impugned  notice  dated  06/12/04  is  clearly  within  the jurisdiction of the GMC Authorities. It may be noted here that though in issue No. 3 framed regarding legality of the notice U/s 337, Ld. Trial Court has  discussed these  materials  while  deciding  the  issue  No.  2  and also came to a right conclusion regarding the legality of the notice. I am unable to accept the argument of the Ld. Advocate of the appellant/plaintiff that the notice dated 06/12/04 so far relates to deviation in first floor and second floor  is  concerned is  illegal.  Accordingly,  I  hold that  the  entire notice for the deviations as shown so far cantilever projection on all the three floors and construction of puja room on 4th floor is concerned, is valid and legal. This additional issue is answered accordingly against the appellant/plaintiff.  31. Additional Issue Nos. 2:- Additional  issue  No.  2  relates  to validity of notice after assessment of the house BY GMC. In the course of argument,  though  submission  were  made  on  this  additional  issue,  but learned advocate for appellant Mr. R. Bordoloi, in his fairness admitted that  in  view  of  the  ratio  laid  down  by  Hon'ble  Gauhati  High  Court  in Priyanka Estate International (P) Ltd. and Ors. --VS--State of Assam and Ors. [2006 (3) GLT page 1] as cited by learned advocate for defendants, appellant will not get any protection on this count. I have gone through the above case law. At paragraph 51, Hon'ble Gauhati High Court held as follows -----
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“The  other  contention  of  the  learned  senior  counsel  for  the  
petitioners/builder that as the building has been assessed to tax by the  
GMC  authority,  after  its  completion  no  action  can  be  taken  for  
demolition of such building, cannot also be accepted as assessment of a  
building  to  tax  cannot  legalise  an  illegal  and  unauthorizedly  
constructed building.  Even if a building is assessed to tax under the  
provision of 1971 Act the authority can proceed against such building  
if it has come to the notice of the                                      … Contd.   on P/15
authority  that  such  building  was  constructed  in  violation  of  the  
provision relating to erection or re-erection of the building as well as  
the bye-laws. Assessment of tax cannot operate as estoppel against the  
statutory  power  conferred  on  any  statutory  authority  relating  to  
demolition of building.”32. From  the  ratio,  it  is  clear  that  though  the  suit  house  was subjected  to  assessment  by GMC,  but same will  not  legalise  the  illegal construction.  In  view  of  ratio,  additional  issue  No.  2  is  answered  in negative and against the plaintiff. 33. Issue No. 4 :- In view of my discussion on issue no. 1 to 3 and additional  issue  No.  1and  2,  I  am  of  the  considered  opinion  that appellant/plaintiff  is  not  entitled  for  any  relief  as  prayed  for.  The additional  evidence  and  the  additional  documents  have  not  make  any difference of the ultimate finding/result of the suit  as done by learned trial court. Plaintiff is not entitled for any relief in this suit. I concur with the findings of trial court on this issue.34. In the result,  I hold the appeal is devoid of merit and same deserves to be dismissed with costs which I do accordingly. The judgment and  decree  passed  by  Ld.  Trial  Court  on  29/09/08  in  Title  Suit  No. 300/2004 is hereby affirmed and upheld.O R D E R35. Appeal is dismissed on contest with cost. The judgment and decree passed by Ld. Trial Court on 29/09/08 in Title Suit No. 300/2004 is hereby affirmed and upheld. 36. Prepare the decree within 15 days from today.37. Send down the case record of T.S. No. 300/2004 to learned Munsiff No. 4, Kamrup, Guwahati with a copy of this judgment and decree.Given under  my hand and seal  of  this  court  on this  20th day of 

December, 2012.
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Dictated & Corrected by me.                                      Civil Judge No. 3,        Kamrup, Guwahati.
      Civil Judge No. 3,                                                          Kamrup, Guwahati.                                                 


