
High Court Form No. (J) 2.Heading of Judgment in Original SuitDistrict : KAMRUP.
IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present :     Shri S.K. Poddar, AJS,           Civil Judge No. 3, Kamrup, Guwahati.

Thursday, the 20th  day of December, 2012.

TITLE SUIT NO. 183/2010Shri Harendra Kumar Deka  .....Plaintiff.-Vs-The State of Assam & Anr.            ....Defendants.
This suit coming on for final hearing on 12/12/12 in the presence of :-Mr. B.C. Das,                         …………… Advocate for the plaintiff. Shri P.K. Kalita,  ………………………….Advocate for the defendants.
And having stood for consideration to this day, the Court delivered the following judgment :-

J U D G M E N T

This  is  a  suit  for realisation of compensation and damaged  amounting  to  Rs. 7,00,000/-.
1. Plaintiff 's case, in brief,  is that on 08/08/07, the son of the plaintiff namely Prakash Deka alias Mridul (since deceased) aged about 25 years drove the Maruti Van bearing registration No. AS-01-AB 4285 for 
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offering puja at Narkali Mandir near                         ………Contd.. at P/2Sipajhar in the district of Darrang with Nayanmoni Kalita, Jugal Nath, Gita Kalita, Rakhi Kalita, Tinku Das and Neemi Das. In the said trip, on that day,  at about 5.30 P.M., the police signaled to stop the vehicle at Burah Police Outpost under Sipajhar Police Station for security check up. In the process of  stopping  the  vehicle  and  without  giving  any  chance  to  stop,  one constable  namely  Bhupen  Kalita  of  33  APTO  started  firing indiscriminately  on  the  window  of  the  vehicle  and  on  such  fire,  said Prakash Deka succumbed to the bullet injuries. On the fire by some other police personnel, Geeta Kalita, a passenger on the vehicle also got bullet injuries  on her  leg.  On the  said  incident  of  fire  by police  personnel,  a Magisterial Enquiry was conducted by SDM, Mangaldoi. For the death of his son on above police firing, the plaintiff has preferred a Writ Petition before the Hon'ble Gauhati  High Court and same was disposed of  vide order  dated  02/07/08  with  a  direction  to  the  defendants  to  pay  Rs. 1,00,000/- under the public law damage with a right to the plaintiff to claim further damages under private law. It is stated that the said amount of Rs. 1,00,000/- as granted by Hon'ble High Court was inadequate and a meager  amount  and  as  such,  plaintiff  has  filed  this  suit  for  getting  a compensation of Rs. 7,00,000/- from the State of Assam. It is also pleaded that deceased Prakash Deka was a businessman by profession and has an annual income of Rs. 7,00,000/- from all sources.2. On  receipt  of  the  plaint,  summons  were  issued  upon  the defendants namely State of Assam, DC, Darrang and SP, Darrang. On behalf of the defendants, the then SP, Darrang has submitted a written statement. Apart from the usual pleas of non-maintainability of the suit, no cause of action for the suit, suit is barred by law of limitation, Civil Court having no jurisdiction to try the matter, suit is hit by principles of waiver, estoppel and acquiescence, suit is bad for non-service of notice u/s 80 CPC, it is pleaded that the claim of the plaintiff about income of his son i.e. deceased Prakash Deka is denied. However, it is admitted that as per office record, on 08/08/07 there was an incident  of  police firing on the Maruti  Van bearing registration No. AS-01-AD-2485 which had violated the signals to 
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stop by                                                   ………Contd.. at P/3police checking party near Burah Police Outpost.  Defendants have also admitted the fact of Magisterial Enquiry and the findings as pleaded in the plaint. It is also pleaded that the incident is purely circumstantial and co-incidental in nature. Nothing was done with any ulterior motive by either of the parties involved.  However, it  can be observed that policemen on duty performed their duties keeping in view the prevailing situation at that time. As such, as there is no question of negligence or overact on the part  of  the  police  personnel,  State  of  Assam  is  not  liable  to  pay  any damages as claimed. It is also pleaded that as Rs. 1,00,000/- has already been awarded and paid, the plaintiff is not entitled for any further relief as claimed. 3. On  the  above  pleadings,  my  Ld.  Predecessor-in-office  has framed the following issues:-
1. Whether the suit is maintainable in its present form?

2. Whether the suit is bad for non-joinder of necessary parties as  

well as mis-joinder of parties?

3. Whether the suit is hit by the principles of waiver, estoppel and  

acquiescence?

4. Whether the suit is bad for non-compliance of the provision of  

Section 80 CPC?

5. Whether the plaintiff is entitled to a decree of compensation of  

Rs. 7,00,000/- from the defendants?         6. To what other relief(s) the parties are entitled?4. During  trial,  plaintiff  side  examined  as  many  as  5  PWs. Defendant has examined one witness. 5. I have heard oral arguments of Ld. Advocates for both sides and gone through the evidence and documents on record. On the date of argument,  Ld.  Advocate  for  the  plaintiff  has  furnished  a  copy  of  Govt. Circular  issued by the Revenue and Disaster Management Department, (Relief & Rehabilitation Branch), vide Memo No. RR.86/2005/22, dated Dispur,  the  24th April,  2007  for  taking  judicial  notice.  After  the  initial arguments, plaintiff has submitted additional affidavit to prove the service 
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of notice u/s 80 CPC.                                                      ………Contd.. at P/46. During argument hearing, Ld. Advocates for the plaintiff has argued that in view of above Govt. Circular, Govt. ought to have granted an ex-gratia relief of Rs. 3,00,000/- for the death of his son. But as per the direction of the Hon'ble High Court, they have only given Rs. 1,00,000/-. He further argued that they are also entitled for enhanced compensation as his son was an earning member of his family and the act of the police personnel  was  against  the  fundamental  rights  as  guaranteed  by  the Constitution of India. On the other hand, Ld. Asstt. G.P. Mr. P.K. Kalita has argued  that  plaintiff  has  failed  to  prove  the  income  by  giving  cogent evidence. Rather from the evidence it is clear that he is an unemployed boy and as such, plaintiff is not entitled for any enhanced claim already granted. 7. I have considered the submissions of both the sides and gone through the record. DECISION AND   REASONS THEREOF :-8. Issue Nos. 1:-  Issue No. 1 relates to maintainability of the suit. From the plaint, it appears that plaintiff has claimed compensation and damages for death of his son on the police firing while his son was driving a vehicle,  on the allegation that the deceased failed to stop the vehicle when  signaled  by  the  police  at  check  point.  It  was  the  plea  of  the defendants  that  as  the  plaintiff  has  already  approached  the  Hon'ble Gauhati High Court and Hon'ble Gauhati High Court has granted the relief of  Rs.  1,00,000/-,  so,  the  present  suit  is  not  maintainable.  I  am  not impressed with the argument.  A Civil  Court has the power to decide a claim of damages and compensation under the law of Tort. In this case, when the facts are not in dispute i.e. the fact of death on police firing, a Civil suit is maintainable for damages subject to certain other principles which will  be decided in the subsequent issues.  Another aspect of  this case as raised is the point of limitation. Admittedly, the occurrence took place on 08/08/07 and the suit was filed on 04/08/10 i.e. within 3 years and as such, it is also within the period of limitation and thus the suit is within the period of time. This issue is answered in affirmative.
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………Contd.. at P/59. Issue No. 2:-  This issue relates to non-joinder and mis-joinder of parties. Though the defendants have taken the plea of non-joinder and mis-joinder,  but  they  have  not  specifically  stated  as  to  who  are  the necessary parties have not been joined the suit or who are mis-joinder. Plaintiff has filed the suit for claiming damages against the action of the police personnel by instituting the suit against the State of Assam, Deputy Commissioner, Darrang, Mangaldoi and Superintendent of Police, Darrang, Mangaldoi. It is well settled principle that State is vicariously liable for the acts done by its employees while working on their official duty and for causing  violation  of  the  human  rights  as  guaranteed  under  the Constitution of India. Right to live and free movement is a constitutional right and by indiscriminate firing on a vehicle which has allegedly dis-obeyed  the  siganl  to  stop  is  an  act  of  violation  of  the  constitutional provisions.  As  such,  State  of  Assam  being  the  employer  of  the  police personnel,  are  liable  for  the  act  done by a  particular  police  personnel while on duty. This suit being based on Tort, the said employee is not a necessary party. Considering all, I hold that all the necessary parties have been joined in this suit. This issue is answered in negative and against the defendants. 10. Issue No. 3:- Issue  No.  3  relates  to  principles  of  waiver, estoppel and acquiescence. It is argued that by moving Hon'ble High Court u/s 226 of the Constitution of India, wherein a relief of Rs. 1,00,000/- was granted plaintiff has waived his right of further claim is not acceptable. Moving  the  Hon'ble  Gauhati  High  Court  does  not  mean  that  plaintiff 's right  to  knock  the  doors  of  a  Civil  Court  was  barred  or  plaintiff  has estopped from filing the suit.  As submitted by the Ld. Advocate for the plaintiff, Hon'ble Gauhati High Court has kept the way open for civil suit by granting the liberty to claim compensation under private law. As such the principles of waiver, estoppel and acquiescence are not applicable in this suit. This issue is answered in negative. 11. Issue No. 4:- This issue relates to non-compliance of provision of  Section  80  CPC.  The  plaintiff  by  filing  additional  evidence  has 
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submitted that before filing of the suit                                 ………Contd.. at P/6they have served a  notice u/s 80 CPC to the  Secretary  of  the  Govt.  of Assam, Home Department, Deputy Commissioner and Collector, Darrang, Mangaldoi  and  SP,  Darrang,  Mangaldoi.  Plaintiff  also  proved  the  said notice vide Ext-1 and his signature on the said notice vide Ext-1(1) to 1(5).  Plaintiff  also  proved  the  postal  receipts  of  transmission  of  said notice vide Exts-2, 3 and 4. Exts-2, 3 and 4 are the postal receipts which shows  that  vide  Ext-2  a  registered  A/D  Post  was  sent  to  Deputy Commissioner,  Darrang,  vide  Ext-3,  a  registered  post  was  sent  to  SP, Darrang and vide Ext-4, a post was sent to Secretary to the Govt. of Assam, Home Deptt. All these Exts-2, 3 and 4 prove that on 23/02/10, notice was posted. The suit was filed on 04/08/10 i.e. after about six months from the date of service of notice. During evidence, there is no denial on the part of the Govt. regarding service of the notices. section 27 of General Clauses Act, provides for  presumption of due service of the notice if sent by Regd. Post. As such a presumption can safely be drawn regarding due service of notice u/s 80 CPC on the defendants subject to rebuttal. Govt. side has not tendered any evidence in rebuttal of the above proof. As such, I hold that notice u/s 80 CPC was duly served before filing of the suit. This issue is answered in negative.12. Issue No. 5:- This issue relates to entitlement of the plaintiff in getting  compensation  of  Rs.  7,00,000/-.  Before  considering  the entitlement, let me look at relevant facts. The pleadings and evidence of the plaintiff and case story as narrated in paragraph 1, clearly shows that on 08/08/07,  Prakash Deka drove the  Matuti  vehicle  to  Sipajhar  on a private trip and on their return way, when the vehicle driven by accused reached near  Burah Outpost  under  Sipajhar  PS,  police  personal  at  the police check signaled the vehicle to stop and for violating the said signal, the incident of  firing took place.  Defendants in their written statement have  admitted  the  above  fact  but  simply  denied  the  allegation  of negligence on the part of the police personnel. During evidence, PW 1, the plaintiff has reiterated the facts as pleaded in the plaint. However, he was not an eye witness of the occurrence. PW 2 Geeta Kalita, PW 3 Nayanmani 
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Kalita, PW 4 Rakhi Kalita and                                               ………Contd.. at P/7PW 5 Jugal Nath were the passengers of the said vehicle and were the eye witnesses of  the  occurrence.  From their  evidence,  it  appears that  they have supported the story as narrated in the plaint. It also appears from their  evidence  and  cross-examination  that  after  concluding  the  trip  to Narkali Mandir, they have gone to a Dhaba for taking food and on their way, the vehicle knocked one boy. On sensing of chasing by the villagers, Prakash Deka, the driver speeded up the vehicle and made an attempt to surrender their  vehicle  at  police station and on this  attempt,  when he reached near the Burah Police Outpost, some police personnel were on checking duty on the road and signaled the vehicle to stop. It is also in the evidence that while said Prakash Deka slowed down the vehicle and about to  stop,  someone from police  party  opened fire  and Prakash Deka got bullet injury. Immediately he lost control over the vehicle and the Maruti Van was capsized on the roadside ditch. Geeta Kalita deposed that she also got a bullet injury on her leg. Immediately neighbouring people and police personnel  brought  them  out  and  they  could  realise  that  by  the  bullet injuries, Prakash Deka died. 13. During  cross-examination  of  PWs,  the  defendant  side  has failed  to  bring  any  such material  to  show that  Prakash Deka has  ever intended to wilfully flout the police signal or did any act for which police personals  had  no  other  option  but  to  fire.  The  gist  of  the  cross-examination  mainly  revealed  that  the  firing  was  made  by  the  police personnel to stop the vehicle. 14. I found force in the submissions that the incident of firing was totally uncalled for and unwarranted. Giving of a gun in the hands of a policeman does not give him license to kill anybody in the given situation. The vehicle carrying women and two boys would have easily chased by the police with their source and got the same stopped and on violation of the law of signal, they will be booked under the appropriate provision of law. Gunning down a driver simply because he delayed in stopping the vehicle is nothing but a brutal act in a civilized society.  Constitution of India has guaranteed right to live with free movement. The above rights 
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are not given merely to decorate the                                  ………Contd.. at P/8pages of the Constitution book, rather those were to be implemented by every citizen and more responsibly by the law enforcing agencies. In the case in hand, particularly from the evidence and the record, the admitted part of the enquiry report of the Ld. SDM, Darrang clearly shows that the question of  firing even in the name of prevailing situation of  threat  of moving of  terrorist  is  nothing but  condemnable  and unlawful.  On this count alone, the plaintiff being the father of the deceased Prakash Deka is entitled for compensation under the law of Tort. 15. In  respect  of  quantum  of  compensation,  the  plaintiff  has claimed Rs. 7,00,000/-. During evidence, plaintiff has claimed that his son used  to  earn  Rs.  3,000/-  per  month  from  fishery  and  Rs.  2000/-  per month  from  cultivation.  He  was  also  an  electrician  and  used  to  do contractual works and from all sources, he used to earn Rs. 7,00,000/- per annum. During cross-examination, he admitted that he has not submitted any document in support of his claim of the annual income of his son. PW 2 in her cross-examination admitted that deceased has no independent income. PW 3 and 4 admitted that the deceased was unemployed. As such, from  the  above  part  of  evidence,  it  appears  that  though  plaintiff  has claimed that  the annual  income of  his  son is  about Rs.  7,00,000/- per annum but he failed to prove.  Rather it  comes from the evidence that Prakash Deka was an unemployed youth at  the time of  occurrence.  As such, I have no option but to take note of notional income of a young boy at that time. At that time, he was aged about 25 years. 16. It  may  be  noted  here  that  vide  Notification  No. RR.86/2005/22 dated 24th April,  2007 as issued by the Govt. of Assam, Revenue  &  Disaster  Management  Deptt.  (Relef  and  Rehabilitation Branch),  a copy of  which was furnished by the plaintiff  side for taking judicial  notice  shows that  Govt.  of  Assam was  pleased to  enhance  the quantum of  relief  in  respect  of  persons  who are  killed/injured due to bomb blast/police firing etc. If any innocent person got accidentally killed by  action  of  the  security  personnel,  viz.  Army,  Para-Military  &  police personnel, the ex-gratia grant of relief of Rs. 3,00,000/- will be given to 
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said family.                                                                              ………Contd.. at P/917. The above circular  can be made applicable  in  this  case  for determining the  quantum of  damages  as  Prakash Deka died  on police firing. So, as per the Govt. Policy as well under law of tort, on the death of Prakash  Deka,   his  family  is  entitled  for  a  total  compensation  of  Rs. 3,00,000/- (rupees three lakh) at the minimum. In view of the fact that plaintiff has failed to prove the higher income of the deceased, I am of the considered opinion that plaintiff  is entitled to the minimum amount of compensation  as  fixed  by  the  Govt.  of  Assam  vide  Notification  dated 24/04/07.  Out  of  the  above  amount,  as  per  the  order  of  the  Hon'ble Gauhati High Court, plaintiff has already received Rs. 1,00,000/- (rupees on lakh) as admitted by plaintiff in his cross-examination, he is entitled for  the  further  amount  of  Rs.  2,00,000/-  from  the  State  of  Assam  as compensation and damages for the alleged incident dated 08/08/2007 resulting death of Prakash Deka on police firing. This issue is answered accordingly.18. Issue No. 6:- This  issue  relates  to  other  reliefs.  I  have considered the submission of plaintiff side for awarding interest on the decreetal amount. In view of the facts and circumstances of the case, as narrated above, it is apparent that in spite of due service of notice u/s 80 CPC  and  in  view  of  existing  Govt.  Circuler  vide  Notification  No. RR.86/2005/22 dated 24th April,  2007 as issued by the Govt. of Assam, Revenue & Disaster Management Deptt. (Relef and Rehabilitation Branch) the  defendants  have  not  bothered  to  pay  the  minimum  amount  of damages as fixed by the Govt. and carried on contesting the suit, plaintiff is entitled for interest @ 6% on the decreeatl amount of Rs. 2,00,000/- (two lakh) from the date of filing of the suit i.e. 04/08/10 till realisation. plaintiff is also entitled for the cost of the suit from the defendants. 19. In the result,  plaintiff  suit  deserves to be decreed partially, which I do accordingly.
 ………Contd.. at P/10
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O R D E R20. Plaintiffs suit is partially decreed on contest with costs with the following reliefs :-
a) Plaintiff  is  entitled to  get damages of  Rs.  2,00,000/-  (Rupees  

Two Lakh) from the State of Assam;

b) Plaintiff is further entitled for getting interest on the decreetal  

amount of Rs. 2,00,000/- (Rupees Two Lakh) @ 6% (six) per annum  

from the date of filing of the suit i.e. 04/08/10 till the date of decree  

and at the same rate from the date of decree till realisation;

c) Plaintiff is also entitled to cost of the suit.  21. Prepare the decree accordingly within 15 days from today.Given under my hand and seal of this Court on this the 20th day of December, 2012.
           Civil Judge No. 3,        Kamrup, Guwahati.Dictated and corrected by me 

         Civil Judge No. 3,       Kamrup, Guwahati.


