
Assam Schedule VII, Form No. 132

HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 514/2010

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,
Guwahati.

20th day of October, 2012

1) Dr. Satish Talukdar 
S.O: Late Ganesh Chandra Talukdar
(C/O: Smt. Usha Rani Medhi
W/O: Sri Deba Dutta Medhi)
R.O: 2 No Lakhimi path, RGB Road
Behind Ice Factory
P.S: Geetanagar
Guwahati  
District: Kamrup (M), Assam:                                                   Plaintiff(s).

-Versus-

1) Mrs. Meghali Talukdar
W/O Sri Ratul Talukdar

     2) Sri Ratul Talukdar
S.O: Dr. Satish Talukdar
R.O: “AMRITKUNJ APARTMENT”,
Flat No 5B
Lakhimi-nagar
Guwahati  
District: Kamrup (M), Assam:                                                Defendant(s)

This suit coming on for final hearing on 16.10.2012 in the presence of:-

Dr P. C Mazumdar 

Page 1 of 9



N. K Haloi:                                                      Advocate for the plaintiff(s).

And

None:                                                            Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered 

 the following Judgment. 

JUDGEMENT
(A suit for declaration eviction and permanent injunction)

1.  Plaintiff’s case:  The plaintiff is a doctor by profession and is an eye-

specialist working at ‘Dispur Eye Tech’ opposite to B K Tower. He has also 

his optical shop along with his clinic. Nearby his work place he purchased a 

flat being flat No B 8 at ‘AMRITKUNJ APARTMENT’ at Lakhimi-nagar 

Ganeshguri  Dispur  vide  sale-deed  No  8578/09  dated  02.07.2009.  The 

plaintiff has his residence at Milan Nagar Chandmari also where his family 

members  reside.  The  plaintiff  is  making  plans  to  shift  to  his  flat  at 

Ganeshguri  as  he  is  an  old  person  and  he  finds  it  hard  to  manage  his 

profession  from  Chandmari  and  the  flat  is  closer  to  his  work-place. 

Accordingly he made all his arrangements to shift to the new place and at 

that time the defendants who are his daughter-in-law and son respectively 

requested him to provide him with some place of accommodation as they did 

not  have  any  space  to  reside.  As  they  have  small  children  the  plaintiff 

provided them with space in the said building and allowed them with a room 

and a kitchen. Thereafter the defendants entered into the said flat as provided 

and  the  said  space  has  been  described  as  the  suit  premise  and  has  been 

described in the schedule of the plaint. They were accordingly allowed to 

stay in the suit premise temporarily. However the plaintiff later came to know 

from reliable sources that the defendant no 1 has instituted some proceeding 

under the provisions of  The Protection of Women from Domestic Violence  

Act  2005 (here-in-after  called  the  DVA).   The  ld.  trial  court  under  the 

provisions of the DVA has by its order dated 15.07.2010 has restrained the 

plaintiff  from  dispossessing  the  Defendant  No.1from  the  suit  premise. 

Thereafter an appeal was preferred and the plaintiff states that the said order 
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was  stayed  by  the  appellate  court.  However  as  stated  no  documents  as 

regards the order dated 09.09.2010 has been annexed with the plaint. The 

plaintiff further states that the suit premise is bonafide required by him for his 

own profession and residential purposes as he is old enough and the same is 

bonafide required by him for his private practice to earn his livelihood. The 

defendants were accordingly asked to vacate the suit-premise and were asked 

to  reside  in  his  other  residence  at  Milan-nagar  at  Chandmari.  However 

instead  of  such  humanitarian  approaches  of  the  plaintiff  the  defendants 

refused to vacate the suit-premise and instead threatened the plaintiff.  The 

defendants have no rights over the suit premise.

2.  Thereafter  summons  were issued and the defendants  contested  the 

suit by filling the written statement (W.S).

3.  Plaintiff’s prayer: The plaintiff under the circumstances of the case 

prayed for:

I) A decree for declaring the plaintiff as the real owner having right 

title and interest over the suit premise of recovery of possession 

thereby  removing  the  defendant,  his  men  and  materials,  the 

employee,  laborers  etc  and  deliver  the  same  to  the  plaintiff 

thereby restraining the possession with the plaintiff again.

II) Evicting the defendant from the suit-premise

III) To grant perpetual injunction.

IV) Cost of the suit.

V) Any other relief or reliefs to which the plaintiff is entitled under 

law and equity.

4. Defendant’s  version: The  defendants  filed  written  statement  and 

specifically denied the claims of the plaintiff.  The defendant stated that the 

family of the plaintiff consists of his wife, daughter, son daughter-in-law and 

a girl granddaughter. The family members reside at their other residence at 

Milanpur. The plaintiff thereafter sold a portion of land situated at Milanpur 

and purchased the flat as described in the schedule as the suit-land. The said 

flat  was  purchased  for  residential  purpose  and  not  for  any  commercial 

purposes. The plaintiff himself proposed the defendants to shift residence to 

the  suit-premise  and  hence  they  accordingly  shifted  to  the  said  flat  and 
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occupied a portion of the said house. The plaintiff thereafter started torturing 

the defendants and even threatened them with dire consequences. An ejahar 

was also filed by the plaintiff’s wife and daughter on 02.06.2010 against the 

plaintiff. The defendants are the legal heirs of the plaintiff and hence they 

have every legal right over their father’s property. Therefore the defendants 

prayed for dismissal of the suit. 

5.  Issues:  Upon perusal of the pleadings and other materials on record 

the following issues were framed by my predecessor in office.

1. Whether  the  defendants  are  liable  to  be  evicted  from the  suit 

premises?

2. Whether the plaintiff is the owner of the suit premise having right 

Title and Interest over the same?

3. Whether  the  plaintiff  is  entitled  for  a  decree  of  injunction  as 

prayed for?

4. To what other relief is the plaintiff entitled?

6.  Proceedings of the suit: 

 The defendants contested the suit and filed the Written Statements on 

27.07.2011.  Plaintiff  filed  evidence  of  3  (three)  witnesses.  Thereafter  on 

absence  of  the  defendants  the  cross-examination  of  PW-1 was  dispensed 

with. However on 11.04.2012, on the absence of the PW-2 and PW-3 their 

evidences were expunged. The defendants were absent on consecutive dates.

7.  Discussions, Decisions and Reasons thereof: 

 I  have  also  heard  arguments  advanced  by  the  ld.  counsel  of  the 

plaintiff. The defendant did not advance arguments in the case.

8.  Issue No. 1,2 and 3:  

 In  view  of  the  facts  and  circumstances  of  the  case  these  issues 

appears to be the most vital ones. For the convenience of discussion and for 

better appreciation of evidence, the 3 (Three) issues are taken together.

9.  PW-1 Dr. Satish Talukdar : 

 In his examination in chief mostly reiterated the plaint story.

 Exhibit-1 : Is the Sale-Deed No 8578/09. 
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Exhibit-2 : Is the copy of order passed by ld Judicial 

Magistrate  in  the  DVA  case  vide  Case  No 
100//10. 

 Some other document has also been exhibited but that does not go to 

the root of the case.

 There is no discrepancy in the evidence adduced by plaintiff.

 A  combined  reading  of  the  aforesaid  evidence  along  with  the 

pleadings reveals that the plaintiff has bought the suit premise of his own. 

Admittedly as stated in the WS the said flat was purchased by the plaintiff 

although  the  defendants  raised  the  contention  that  such  property  was 

purchased  by  selling  a  plot  of  land of  the  other  property  of  the  plaintiff 

situated  at  Milan-nagar.  However  it  could  not  be  substantiated  by  the 

defendant  that  the  other  property  is  a  joint  Hindu  property.  As  the  suit 

subsequently  proceeded  in  the  absence  of  the  defendants  and  as  the 

defendants  did  not  cross  examine  the  PW  the  evidence  of  the  plaintiff 

remained unrebutted. However the plaintiff must be able to prove its case for 

just decision of the case.

 In the instant case the property of the plaintiff  is governed by the 

principles of the Dayabhaga law of inheritance. Reliance has also been made 

to:-

1. Shri Madan Mohan Paul Vs. On the Death of  Raj Kumar Paul,  his  

heirs  and  Legal  representatives  Smti.  Ram  Moni  Paul  and  Ors. 

(1985)2GLR437.

2. Lalbarani Debi Vs.Bhutnath Chattoraj and Ors. AIR1974Cal109.

3. Sadhanchandra Das Vs. Gaurishankar Das  MANU/MH/0177/1974.

4. Kanailal Pramanik Vs. Puspa Rani Pramanik AIR1979Cal17.

 In  Reference  No.1,  it  has  been  held  that  “property  purchased  by 

father of Plaintiff as karta of joint Hindu family with others or as separate  

property of himself had to be decided by applying certain accepted principles  

of law like, ancestral nucleus, separate income, subsequent user etc. which  

may make finding one of mixed law and fact - Plaintiffs were in possession  

and that only after 1974 they found that their names were omitted, but of all  

other co-sharers were mutated - It had accordingly been held that Plaintiffs  

were  entitled  to  share  in  schedule  property  and suit  had been decreed  -  
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Therefore, Courts below there did not appear to lie any wrong placing of  

burden of proof of Defendant - Parties were governed by Dayabhaga and not  

Mitakshara  -  Burden  shifts  to  party  alleging  self  acquisition  to  establish  

affirmatively that property was acquired without aid of joint family property  

-  Property  purchased  by  member,  of  Hindu joint  Dayabhaga  family  was  

presumed to be personal property and those claim it to be joint property had  

burden to prove it …”

 In  the  aforesaid  Reference  No.2 it  has  been held  that  “The rules  

relating to self-acquisitions in a joint family have clustered round the texts of  

commentators but have been adapted to suit changing requirements of the  

Hindu Society through the development of the law by judicial decisions. The  

old rule was that in a joint family all properties, except those mentioned in  

the  texts  of  the  commentators,  in  the  possession  of  any  individual  

coparcener,  are  joint  properties.  The  Privy  Council  modified the  rule  by  

laying down in old cases that only where there was a nucleus of ancestral  

property,  the  presumption  was  that  all  properties  acquired  by  any  one  

coparcener was joint property, the question of proportion of the nucleus to  

the property acquired being immaterial. It has been now held as a result of  

several  decisions  that  the nucleus  must  be such from which the property  

ultimately acquired might be fairly said to have grown. The law as developed  

by series of judicial decisions is now well settled. Proof of the existence of a  

joint family does not lead to the presumption that properties held by any  

member of the family are joint, and the burden rests upon any one asserting  

that any item of the properties is joint to establish the fact. But where it is  

established that the family possesses some joint properties which from their  

nature  and  relative  value  may  have  formed  the  nucleus  from  which  the  

properties  in  question  may  have  been  acquired,  the  burden  shifts  to  the  

parties alleging self-acquisition to establish affirmatively that the property  

was acquired without the aid of the joint family property (Appalaswami v.  

Surjyanarayana Murti AIR 1947 PC 189. But no such presumption would  

arise if the nucleus is such that with its help the property claimed to be joint  

could not have been acquired. In order to give rise to the presumption, the  

nucleus must be such that with its help the property claimed to be joint could  

have  been  acquired.  An  important  element  for  such  consideration  is  the  

income which the nucleus yielded. Where the finding of the court is that the  
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nucleus of the joint properties was not sufficient for the acquisition of the  

properties,  the burden is  upon the person who alleges such properties  to  

have been acquired out of joint family fund, to establish it. (Srinivas Krishna  

Rao Kango v. Narayan Devji Kango, MANU/SC/0126/1954 : [1955]1SCR1).  

The presumption with regard to joint family and joint family property which  

applies to cases under the Mitaksara Law would seem to apply also to cases  

under  the  Dayabhaga  Law.  Although  there  are  fundamental  points  of  

difference  between  the  Mitakshara  and  the  Dayabhaga  Law  as  to  the  

constitution  of  a  joint  family  and  the  rights  of  members  in  ancestral  

properties,  there  is  no  presumption  under  the  Dayabhaga  Law  that  

properties  purchased by a son in his name in the father's lifetime and of  

which  the  son  had been  in  possession  since  the  purchase  is  joint  family  

property.  (Kunjabehari  Rana  v.  Gourhari  Rana,  MANU/WB/0018/1958 :  

AIR1958Cal105  ).  The  doctrine  of  self-acquisition  in  connection  with  a  

Dayabhaga family is the same as in a Mitakshara family. (Mayne's Treatise  

on Hindu Law and Usages, 11th Edition, page 365).

 In the instant  suit  the defendants  could not  establish that  the suit-

premise has been a joint family property. As the parties are governed by the 

Dayabhaga  Law  of  inheritance  the  schedule  property  purchased  by  the 

plaintiff is presumed to be his personal property and those claim it to be joint 

property  had  the  burden  to  prove  it.  The  fact  that  the  suit  premise  was 

purchased by the plaintiff is a fact. However, whether he purchased it as the 

karta of the of joint Hindu family with others or as a  separate property of 

himself has to be decided by applying certain accepted principles of law like, 

ancestral nucleus, separate income, subsequent user etc. which may make the 

finding one of mixed law and fact. In the absence of any unrebutted evidence 

from the defendants the suit-premise is presumed to be the separate property 

of the plaintiff. Under the Dayabhaga School of Hindu law, however, as long 

as  the  father is  alive the  property,  whether self-acquired  or  coparcenary 

understood in the sense of ancestral property, belongs to him absolutely and 

his  sons have no claim to the same. He may dispose of his property in any 

way he likes. According to the Dayabhaga law," says Mulla, (Mulla's Hindu 

Law, fourteenth edn., p. 350 and para. 230, p. 281) "the sons do not acquire  

any interest by birth in ancestral property. Their rights arise for the first time  

on  the  father's  death.  On  the  death  of  the  father  they  take  such  of  the  
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property as is left by him, whether separate or ancestral, as heirs and not by  

survivorship." The documents exhibited by the plaintiff are duly proved. The 

suit is filed within time. After going through all the evidence on record the 

court finds that the plaintiff has been able to prove its case. The plaintiff has 

absolute right title and interest over the suit-premises.

 Accordingly these issues are decided and go in favour of the plaintiff.

10.   Issue No. 4: 

 In view of the discussions made above and decisions arrived at the 

previous issues  it  appears  that  the plaintiff  is  entitled to  get  certain other 

reliefs. As discussed above and in tune with the principle of Dayabhaga law 

of  inheritance  and  together  with  the  decisions  arrived  here-in-before  the 

plaintiff  is  entitled  to  peaceful  possession  of  the  schedule  suit-land  by 

evicting the defendants as prayed for. In M/s. Star Paper Mills Limited, Adv.  

Vs. M/s.  Behari  Lal  Madanlal  Jaipuria  Ltd.  and  others, 

MANU/DE/0036/1990 it was held amongst others that no legal bar is there to 

continuance of both criminal and civil proceedings simultaneously. Although 

proceeding  under  the  DVA  is  going  on,  the  same  claim  couldn’t  be 

substantiated by the defendant  in any form. Hence the plaintiff  under the 

present circumstance of the case is not prevented from being entitled to the 

aforesaid decisions.

 Accordingly this issue is decided and goes in favour of the plaintiff.

11.   ORDER
 In the conclusion, the suit is decreed on contest without cost. 

 The plaintiff is the owner having right title and interest over the suit-

premises  and  the  defendants  are  also  liable  to  be  evicted  from the  said 

premises. The prayer for injunction is granted as prayed for.

 Prepare decree accordingly.

 The case is disposed of on contest.

 Given under my hand and seal of this court on  20th day of October  

2012.

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.
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APPENDIX

Plaintiff’s Witnesses

PW-1 Dr. Satish Talukdar  
Exhibit-1 : Is the Sale-Deed No 8578/09. 
Exhibit-2 : Is the copy of order passed by ld Judicial Magistrate in the 
 DVA case vide Case No 100//10.

Defendant’s Witnesses

None

Case laws Discussed

1. Shri Madan Mohan Paul Vs. On the Death of Raj Kumar Paul, his heirs 
and Legal representatives Smti. Ram Moni Paul and Ors. (1985)2GLR437.

2. Lalbarani Debi Vs.Bhutnath Chattoraj and Ors. AIR1974Cal109.

3. Sadhanchandra Das Vs. Gaurishankar Das  MANU/MH/0177/1974.

4. Kanailal Pramanik Vs. Puspa Rani Pramanik AIR1979Cal17.

5. M/s. Star Paper Mills Limited, Adv. Vs. M/s. Behari Lal Madanlal Jaipuria 
Ltd. and others, MANU/DE/0036/1990

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.
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