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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 182/2008

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Guwahati.

20th day of October, 2012

1. Hrishikesk Kumar
2. Debajit Kumar

Both Are 
S/O; Late Satish Kumar
R.O: Gotanagar
P.S; Jalukbari
Guwahati -33
District: Kamrup (M), Assam
Duly Authorized Attorney
Smt Lalita Kumar……….…………………………: Plaintiff(s).

-Versus-

1. Gopal Dey
     R.O: new Colony Pandu

    P.S; Jalukbari
    Guwahati.-  
    District: Kamrup (M), Assam
2. Kalpanal Dey

     W.O: Gopal Dey
    R.O: new Colony Pandu
    P.S; Jalukbari
    Guwahati.-  

     District: Kamrup (M), Assam… ………………….: Defendant(s)
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This suit coming on for final hearing on 28.09.2012 in the presence 

of:-

1. A. Chowdhury   : Advocate for the plaintiff(s).
And

2. P. Bhowmik : Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered 
 the following Judgment. 

JUDGEMENT
(A suit for eviction and realization of arrear rent)

1.  Plaintiff’s case:  The plaintiffs have instituted the suit through their 

legally constituted attorney Smt. Lalita Kumar. The plaintiffs are the absolute 

owner of a plot of land where-in an Assam-type house exists and which is 

elaborately described in Schedule-A of the plaint. The defendants have taken 

one room measuring 25x10 feet from the plaintiffs by an agreement dated 

01.01.1999 at a monthly rent of Rs. 1,200/- (One Thousand Two Hundred) 

only.  The  plaintiffs  state  that  initially  their  father  had  entered  into  an 

agreement  with  Diganta  Bora and  Dilip  Bora for  a  room  stated  in  the 

Schedule-B of the plaint. At the time of agreement an amount of Rs. 31,000/-

(Thirty-One Thousand) only was paid to the plaintiffs. Later-on the plaintiffs 

came  to  know  that  the  said  room  was  sublet  to  the  present  defendants. 

Thereafter a compromise was arrived at between the three parties. An amount 

of Rs. 35,000/- (Thirty-Five Thousand) only was kept as advance with the 

plaintiff at that moment. A fresh tenancy agreement was made on 01.01.1999 

between  the  plaintiffs  through  their  legally  constituted  attorney  and  the 

defendant for a term of 2 (Two) years. After 2 (Two) years the agreement 

was  renewed  for  a  further  period  of  2  (Two)  years.  Thereafter  another 

agreement was made on 17.04.2003 for a further period of 2 (Two) years. 

Thereafter on expiry of the agreement the plaintiffs requested the defendants 

to vacate the suit premises as they are in need of the same. They require the 

room for  their  own use  for  starting  their  business.  Several  requests  were 

made by the attorney holder  Smt. Lalita Kumar to vacate the land. In the 
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meantime she approached the secretary Jalukbari-Adabari Business Society 

for a solution. The secretary in turn requested both the parties to attend a 

meeting  and  accordingly  it  was  decided  in  the  meeting  that  the  tenancy 

agreement  is  to  be  extended  upto  01.04.2007.  Accordingly  fresh  deed  of 

agreement was prepared as per the directions of the committee on the consent 

of both the parties. The said agreement expired on 31.03.2007. However the 

defendant refused to vacate the suit premises. During the period of the last 

tenancy period the defendants did not pay any rent inspite of several requests. 

The defendants are entitled to an arrear rent of Rs. 10,800/- (Ten Thousand 

Eight Hundred) only. At present the defendants are illegally occupying the 

suit premises. 

2.  Plaintiff’s prayer:     The plaintiff has therefore filed the suit with the 

following prayers:-

a) A decree for eviction of the defendants from the suit-premises 

mentioned in Schedule-B.

b) A decree for  Rs.  8,050/-  (Eight  Thousand Fifty)  only along 

with interest rate.

c) Cost of the suit.

d) Any other relief or reliefs as the plaintiffs are entitled to

3.  Accordingly summonses were issued to the defendants, who in turn 

appeared before the court to contest the suit.

4.  Defendant’s  version: The  defendants  filed  written  statement.  The 

defendants categorically denied all the claims of the plaintiffs and stated that 

the Assam type house exists upon a plot of land which doesn’t belong to the 

plaintiffs but belong to the Assam State Housing board. The said house was 

illegally built by the plaintiffs. The plaintiffs are not the owners of the land 

over which the suit premise is situated. The plaintiffs are trespassers over the 

suit-land only and they are illegally collecting the rents from the defendants 

without issuing any receipts. A tenancy agreement was executed between the 

Defendant No-2 and Smt. Lalita Kumar on payment of Rs. 35,000/- (Thirty-

Five Thousand) only as advance. Thereafter on the expiry of the aforesaid 

agreement another agreement was executed on 01.01.2001 for a period of 2 

(Two) years. Another agreement was executed on 01.01.2003 for a further 
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period of 2 (Two) years. Subsequently another agreement was executed on 

09.12.2005. Since July 2007 Smt. Lalita Kumar had refused to accept the rent 

from the defendants and hence the said rent has been paid through the court. 

The  rents  for  the  months  of  July  to  October  2007  have  been  paid  on 

16.11.2007  but  since  sufficient  advance  money  had  been  paid  by  the 

defendant such delay cannot be construed as defaults.

 Under the premises the defendants prayed for dismissal of the suit.

5.  Issues: 

 Upon perusal of the pleadings the following issues were framed by 

my predecessor in office, on 01.12.2008.

1. Whether the plaintiffs are owners of the suit premises?

2. Whether the defendants are tenants under the plaintiffs in respect 

of the suit premises?

3. Whether  the  defendants  are  defaulters  in  payment  of  rent  in 

respect of the suit premises?

4. Whether the plaintiffs are entitled to the decree as prayed for?

5. To what other relief is the plaintiff entitled?

6.  Witnesses: 

 In  the  instant  suit  the  plaintiff  examined  four  witnesses  and  the 

defendant examined three witnesses. 

7.  Discussions, Decisions and Reasons thereof: 

 I have also heard arguments advanced by the counsels at length.

8.  Issue No. 1, 2 and 3:  In view of the facts and circumstances of the 

case these issues appear to be the most vital ones. For the convenience of the 

discussion  and appreciation  of  the  evidence  both  the  issues  are  taken  up 

together. 

 PW-1 Smt. Lalita Kumar on being authorized by the plaintiffs has 

been looking after the instant  suit.  In her examination-in-chief she mostly 

reiterated  the  plaint  story.  During  cross  examination  she  deposed  that 

plaintiff  Hrishikesh Kumar and Debojit Kumar are her sons who work with 

Reliance Telecom. During her agreement with Gopal Dey the later paid her 

an advance of Rs. 4,000/- (Four Thousand) only. At that time the monthly 
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rent was Rs. 1,250/- (One Thousand Two Hundred Fifty) only. An amount of 

Rs. 1,000/- (One Thousand) only will be paid as rent and the amount of Rs. 

250/- (Two Hundred) only will be deducted from the advance amount. He 

admitted that  Gopal Dey spent an amount of Rs. 10,000/- (Ten Thousand) 

only on repairing works of the suit premise. However no rents have been paid 

since 2005 and since 2007 the defendants are paying rents in the court. One 

Nariban Khatoon gave her the power of attorney to sell the suit-land.

Exhibit-1    : General Power of attorney between Nazibun Khatoon 

 and Smt. Lalita Kumar.

Exhibit-2 : Is the sale deed.

Exhibit-3   : Is the special power of attorney between the plaintiffs 

and Smt. Lalita Kumar.

Exhibit-4 : Is the deed of agreement.

Exhibit-5 : Is the deed of agreement dated 09.12.2005.

 PW-2 Debojit Kumar deposed in his cross examination that the suit 

land  was  purchased  by  his  father.  A  tenancy  agreement  was  executed 

between  them  and  Gopal  Dey and  a  sum  of  Rs.  35,000/-  (Thirty-Five 

Thousand) only was paid to them. The suit premises were repaired by Gopal 

Dey and a sum of Rs. 10,000/- (Ten Thousand) only was spent on the same. 

They have not got the house rent since March 2007.

 PW-3 Mohan Das deposed in his cross examination that since 2007 

the plaintiffs are not getting rents from Gopal Dey.

 PW-4  Dhruba  Kumar deposed  in  his  cross  examination  that  he 

knows that the house rents are paid in the court.

 DW-1 Gopal Dey the defendant deposed in his cross-examination that 

he earlier paid the house-rents to his owner and thereafter he is paying the 

same  in  the  court.  He paid  the  house-rent  to  the  owner  upto  June  2007. 

However  he  does  not  have  any  proof  of  such  payments  to  the  owner. 

Moreover he deposed that he together paid the house-rents for the months of 

July,  August,  September  and October 2007 in November  2007 before the 

court.  He has  not  paid  the  house-rents  before  the  court  for  the  aforesaid 

months on monthly basis. He also together paid before the court the house-

rents for the months of September and October 2008 in November 2008. He 
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has filed the relevant challan upto the month of August 2011 before the court, 

although he filed his evidence-in-chief on 01.11.2011. He paid the house-

rents to Smt. Lalita Kumar. In addition he has further deposed that he has not 

stated the truth in his evidence-in-chief. He has made agreements with Smt.  

Lalita Kumar and he specifically deposed that the same fact is correct by 

100%. He has also signed the agreement dated 07.04.2003 along with the 

plaintiff. 

Exhibit-A : Agreement dated 01.01.1999.

Exhibit-B : Agreement dated 01.01.2001.

Exhibit-C  : Agreement dated 07.04.2003.

Exhibit-5 : Is the deed of agreement dated 09.12.2005.

Exhibit-CQ : Is the reply letter dated 21.11.2007.

 DW-2 Utpal Sengupta deposed in his cross-examination that  Gopal 

Dey paid an amount of Rs. 71,000/- (Seventy-One Thousand) only to Satish 

Kumar. He does not know what is mentioned in Exhibit-C. He also does not 

know from when the defendant is paying house-rent in the court. 

 DW-3 Ahish Kumar Dey deposed in his cross examination that the 

defendants gave an amount of Rs. 31,000/- (Thirty-One Thousand) only as 

advance to Satish Kumar, although he was not present at that time. He denied 

the suggestion that the same has been adjusted along with the house rent. He 

does not know when the plaintiffs have asked the defendants to vacate the 

suit-premise.

 On appreciation of evidence along with the Exhibits it transpires that 

the defendants have admitted that the plaintiffs are the owners of the tenanted 

premises. DW-1 who is the defendant has categorically stated in the cross-

examination that he paid the house-rents to his owner and he paid the rents to 

Smt. Lalita Kumar which shows that his owner is Smt. Lalita Kumar. He has 

made the agreements with Smt. Lalita Kumar only. Earlier he paid the rents 

to the owners directly and afterwards he paid the same to the court. He has 

categorically  sated  that  he  signed  the  agreement  along  with  Smt.  Lalita  

Kumar which has been exhibited as Exhibit-4 which goes to show that he has 

admitted the fact that the plaintiffs are the owners of the tenanted premises 

and he had the tenanted agreement with the plaintiffs only. The defendants 
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through their exhibits tried to show that the agreements in question are not 

made between him and  Smt. Lalita Kumar but were exhibited by his wife. 

Contrary to such claims the agreements exhibited and accordingly admitted 

by  the  defendants  that  they  were  signed  and  executed  by  the  defendants 

himself,  shows that  the terms of  tenancy was made between him and the 

plaintiffs as the owners and such conditions of tenancy are already known to 

him.  The present  suit  is  not  for  declaration of  right  title  and interest  and 

hence the claim of the defendants that the plaintiffs have illegally occupied 

the schedule-land, cannot be sustained in the present circumstances of the 

case. The onus was upon the defendants to substantiate their claim and under 

the  present  circumstance  of  the  case  when  the  defendants  have  already 

admitted that the plaintiffs to be their owners the determination of the issue 

of  the  right  title  ad  interest  over  the  suit-land  cannot  be  taken  up  for 

consideration  in  the  present  proposition  of  law  and  facts.  Moreover  the 

defendant has deposed in his cross-examination that  he has not stated the 

truth in his evidence-in-chief. Stated so, the defendant can also be held to be 

unworthy of credit. The evidence of the plaintiff remained unrebutted. The 

suit premise is also required by the plaintiff for their own bonafide use. In 

light of the said observation these two issues are decided in affirmative and 

goes in favour of the plaintiff. In Lahoty Brothers Ltd.-Vrs- Kalidas Ghosh  

reported in 2006 (3) GLT 534 it was held that the bonafide requirement of 

the  landlord  includes  the  requirement  of  the  family  which  also  includes 

requirement of suit premises for the purpose of running of business of the 

unemployed children. In the instant case the sons were working at Reliance 

Telecom  on  temporary  basis  as  stated  by  PW-2.  Such  works  are  not 

permanent employment and as such the claim of the plaintiffs for the suit 

premises  for  their  own  use  cannot  be  said  to  be  claims  which  are  not 

bonafide.  Moreover  the  house-rents  for  the  months  of  July,  August, 

September and October 2007 were paid in November 2007 before the court. 

Defendants have not paid the house-rents before the court for the aforesaid 

months on monthly basis. They also together paid before the court the house-

rents  for  the months of September  and October 2008 in November  2008. 

Under such circumstances it can be held that the defendants have defaulted in 

payment of the rents to the plaintiffs. The plaintiffs are the owner of the suit-

premises and the defendants are the tenants of the plaintiffs.
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 Accordingly these are decided and go in favour of the plaintiffs.

9.  Issue No. 4,5: In light of the above discussions, these issues can be 

taken  up  together  for  better  appreciations.  The  discussions  made  in  the 

previous  issues  determine  the  merit  of  the  case.  No  further  discussions 

beyond the  decisions  arrived  at  the  aforesaid  issues  are  warranted  in  the 

present circumstances of the case.

 The  plaintiffs  are  entitled  to  the  decree  as  prayed  for  and  the 

defendants are liable to be evicted from the suit premises. The plaintiffs are 

entitled to the decree as prayed for and no further relief beyond the decree as 

prayed for is warranted in the present circumstances of the case. As regards 

the advance house rent the same couldn’t be properly explained by the either 

party and hence the plaintiff though entitled to the decree is not entitled to 

any arrear  rents  in  the  present  circumstances  of  the  case  With the  above 

conditions these issues are decided in favour of the plaintiff.

10.  ORDER
 In  the  conclusion  the  suit  is  decreed  with  cost.  The plaintiffs  are 

entitled to evict  the defendants  from the suit  premises  and to recover the 

vacant possession of the same.

Prepare decree accordingly.

 Given under my hand and seal of this court on  20th day of October  

2012.

Naguib Ahmed
Munsiff No.-3, Guwahati,

Kamrup

APPENDIX

Plaintiff’s Witnesses

PW-1: Smt. Lalita Kumar
Exhibit-1    : General Power of attorney between Nazibun  Khatoon and 

Smt. Lalita Kumar
Exhibit-2 : Is the sale deed.
Exhibit-3   : Is the special power of attorney between the   plaintiffs and 
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Smt. Lalita Kumar.
Exhibit-4 : Is the deed of agreement.
Exhibit-5 : Is the deed of agreement dated 09.12.2005.

PW-2: Debojit Kumar
PW-3: Mohan Das
PW-4: Dhruba Kumar 

Defendant’s Witnesses

DW-1 : Gopal Dey

Exhibit-A : Agreement dated 01.01.1999.
Exhibit-B : Agreement dated 01.01.2001.
Exhibit-C : Agreement dated 07.04.2003.
Exhibit-5 : Is the deed of agreement dated 09.12.2005.
Exhibit-CQ : is the reply letter dated 21.11.2007.

DW-2 : Utpal Sengupta.
DW -3 : Ahish Kumar Dey.

Case Law Discussed

Lahoty Brothers Ltd.-Vrs- Kalidas Ghosh reported in 2006 (3) GLT 534

Naguib Ahmed
Munsiff No.-3, Guwahati,

Kamrup
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