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HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- S. Handique

Saturday    the   20th    day  of  Oct’2012
                             
                                 

                              Title   Suit  No. 388/07
        
Kiran Das                                                                Plaintiff
                                                            Vs

Rajen Mahanta & ors.                                             Defendant 
                                                                                       

This suit coming for final hearing   on 6-10-12 in presence of

Mr.  Dipak Baruah                                              Advocate for the plaintiff

Mr. I. Gogoi                    Advocates of the  defendant

And stood for consideration to this day the court delivered the following 
judgment.                               
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JUDGMENT

T.S. 388/07

1. The factual  background of  this  case  is  that  Sri  Kiran  Ch.  Das  as 
plaintiff filed the suit against Rajen Mahanta, Karuna Mahanta and 
Arun Das for declaring his right, title and interest over ‘C’ schedule 
land and for permanent injunction restraining the defendants from 
entering into the suit land and also from using the suit land as their 
private path. The suit was withdrawn by the plaintiff with liberty to 
file a fresh suit. Sri Rajen Mahanta and Karuna Mahanta filed their 
written  statement  and  counter  claim.   The  suit  was  later  on 
withdrawn and  the counter claim proceeded as usual. The case of 
the counter claimants is that Late Dadhi ram Keot and Late Saru 
Kan  Keut  were  the  co-pattaders  of  land  measuring  2bighas,  2 
kathas, 13 lechas covered by dag no.705 and 704 respectively. Late 
Dadhi Keot died leaving behind two sons namely Prabin Keot and 
Narayan Keot. The defendant no.1 & 2 are the sons of Late Bangshi 
Keot who was the brother of Late Dadhi Keout. Late Dadhi Keot 
gifted  half  of  his  land  to  Saru  Kan  Keot  in  dag  no.704 in  patta 
no.305 and the present plaintiff  and profoma defendant are the 
sons of Late SaruKan Keot. It is stated that out of the total 2bighas, 
2kathas, 13lechas of land containing dag no.704 and 705 half of the 
land belongs to both defendants, plaintiff and profoma defendant. 
According to the defendants, the land belonging to the plaintiff is 
just  adjacent  to  the  PWD  road  and  the  other  half  of  the  land 
belonging to  the defendant  no.1  & 2  is  at  the back  side  of  the 
plaintiff’s land which is accessible only through schedule ‘C’ land as 
there is  no alternative path.  According to them, the suit  path is 
used by both plaintiff and defendants from the time immemorial as 
it is their only way to ingress and egress from their respective plots 
of  land  to  the PWD road.  The  defendants  claim that  they  have 
easementary right over the schedule ‘C’ land. It is contented that 
the said path has been used by them and the other people for 
more then twenty years.  It  is  stated further  that  the defendant 
no.1  had  approached  the  plaintiff  and  profoma  defendant  on 
20.4.2001 as he wanted to sell some plot of land. The parties had 
verbally agreed to develope and widen the road. On the basis of 
the said agreement the defendant no.1 developed the road and 
sold  his  plots  to  five  different  persons.  But  the  plaintiff  after 
coming to know about the sale of the land demanded money from 
defendant  no.1.  Sri  Rajen  Medhi  and  Kamal  Kanta  Das  who 
purchased  land  from  the  defendant  no.1  pressurized  him  for 
settlement of a motorable path. But the plaintiff  obstructed the 
way with bamboo fencing. As a result the defendants had to file a 
case  before  the  executive  Magistrate  who passed  the  order  for 
removable  of  the obstruction from the suit  path.   The plaintiffs 
filed a Revision petition before the District & Sessions Judge which 
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was  dismissed  and  there  after  the  order  of  the  executive 
Magistrate  was  implemented  with  the  help  of  the  police.  It  is 
alleged by the defendants/counter claimants the plaintiff again in 
the month of July,2007 put some obstacles on the suit path and 
filed the suit against them. According to the defendants, they have 
acquired easementary as well as prescriptive right to use the suit 
path  and therefore  they prayed for  declaration of  their  right  of 
easement by prescription. 

2. The  plaintiff/  defendant  in  the  counter-  claim  contested  the 
counter claim. It was contented that there is no cause of action for 
the  counter  claim,  the  counter  claim  is  hit  by  estoppel  and 
acquiescence. According to him the claim of the defendants is false 
and the defendants can not acquire any dysentery right over the 
suit land. The plaintiff in his amended WS took the plea that he is in 
occupation of 3kathas, 16lechas of land including the land of the 
profoma defendant no.3. The defendant no.1 & 2 had their share 
of land towards the south of the plaintiff  and his plot of land is 
lying vacant. The defendant sometimes used that land to go to the 
PWD road.  It  is  contented that  when the plaintiff  objected that 
defendant no.1 instituted a case against the plaintiff in his brother 
u/s 147 Cr.P.C. The plaintiff  admitted that the Revision was filed 
before  the  Session  Judge.  But  it  was  dismissed.  The  plaintiff 
contented that the defendants are not entitle to any release. 

3. The following issues were framed in this case:

ISSUES:

1. Whether the suit is maintainable in its present form?
2. Whether there is cause of action for the suit?
3. Whether the suit is barred by limitation?
4. Whether the defendants are in possession of the suit land ‘c’ and in 

continuous use of away since last 20 years or more?
5. Whether the plaintiff or the defendants are entitled to the reliefs 

claimed in the suit and the counter claim?

 4.  As  the  suit  is  already  withdrawn  and  only  the  counter  claim  is 
proceeding issue no.1,2,3 have become redundant. I have amended the 
remaining issues and framed/reframed the issues in the counter claim 
as follows:

1. Whether  the  counter  claim  is  maintainable  in  law as  well  as  in 
facts?

2. Whether the defendants have acquired any easementary right over 
the suit path described in schedule of the counter claim?

3. Whether the defendants are entitled to the decree as prayed for?
4. To what other relief /reliefs if any, the parties are entitle?
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5.  The  counter  claimants  examined  two  witnesses  and  exhibited  the 
following documents:

Ext.D(1): Jamabandi copy.
Ext.D(2): Chitha copy.
Ext.D(3): Trach Map.
Ext.D(4): Certificate of mouzadar.
Ext.D(6): Report of the police.
Ext.D(7): Original order passed by ADM.
Ext.D(8): Order passed by ADM.
Ext.D(9): Order passed by ADM.
Ext.D(10): Certificate issued by gaon burah.

6.  The  plaintiff  examined  three  witnesses  and  exhibited  the  following 
documents:

Ext.Ka: power of attorney.
Ext.Kha: Cetrtified copy of jamabandi.
Ext.Ga: Trach map.
Ext.Gha(1)-Gha(4): Khajana receipt.
Ext.Unga: Certificate issued by Azara Nagarik Committee.

Heard  arguments  from  both  the  sides.  I  have  also  gone  through  the 
written arguments filed by the counter-claimants. 

Decisions and Reasons thereof

Decision on issue no.1

7.  The  counter  -  claim  filed  by  the  defendants  is  for  declaration  of 
acquisition of easement by prescription u/s 25 of the Limitation Act. The 
plaintiff/defendant in  counter -  claim has contented that  the counter-
claim is not maintainable in law as well as in facts. During argument the 
Ld. Counsel for the plaintiff/defendant in counter - claim submitted that 
the Indian Easements Act, 1882 is not applicable in this case as the act 
does not apply to Assam. I have perused the pleadings of the counter 
claimants.  The counter claimants have asserted that  the suit  path has 
been used  by both  the  parties  and their  predecessors  for  the  last  20 
years. Though the counter- claimants have stated that they have acquired 
easementary right, but that assertion does not bar the  claim. The case is 
of Civil nature and a right over the suit land is claimed by way of long 
possession.  While  deciding  maintainability  of  a  suit  we  need  not  give 
emphasis on the nomenclature or its form, rather we have to see the 
substance  of  the  pleadings.  In  my  opinion  the  counter-claim  is 
maintainable. Issue no.1 is the decided in the affirmative.

Decision on issue no.2

8. D.W.1 Rajen Mahanta, deposed in his evidence on affidavit that the 
suit path was used by his parents along with other villagers and later on it 
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was developed. According to him, the plaintiff did not interrupt till 2004 
and he has been regularly paying revenue. He also deposed that he has 
sold some plots of land to some persons and the suit path is the only road 
for all these persons. He stated that the said purchasers had requested 
him to widen the road and therefore he had to approach the plaintiff. The 
plaintiff  initially  had no objection.  But later on the plaintiff  demanded 
Rs.2,00,000/  and  blocked  the  road.  According  to  him,  there  is  no 
alternative road for him as well as the new purchasers and other villagers. 
He admitted that the parties were involved in various proceedings before 
the  executive  Magistrate.  D.W.2  Karuna  Mahanta,  also  supported  the 
D.W.1 in his  evidence on affidavit.  However,  during cross examination 
D.W.1 deposed that  their  land is  on the Southern side of the plaintiff 
Kiran Das. He admitted that they use plaintiff’s land for ingress and egress 
and when they tried to make it a permanent road, the plaintiff objected. 
He also admitted that he has an alternative road to go to his land and 
that the case has been filed for getting a different road for the purchasers 
of his land. It transpires from the cross examination of D.W.2 that he has 
no idea what is  written in his affidavit.  I  do not wish to rely upon his 
testimony.

9. P.W.1 Jaymati Das, is the wife of  plaintiff Kiran Das. She is the power 
of attorney holder of plaintiff Kiran Das. In her evidence on affidavit she 
stated that some 8 years ago the defendants had requested her husband 
to provide one small path to go to the main road from their land. When 
the plaintiff did not agree they lodged one criminal case which was later 
on dismissed.  She denied that  there was  any path over the suit  land. 
According to her, the defendants filed this false case only to carve out a 
path over their land. She deposed further that the defendants have their 
own private path on their Southern side. P.W.2 Ramesh Das and P.W.3 
Purnaram Das, supported the plaintiff’s case. According to them, the suit 
land is possessed by the plaintiff for cultivation. During cross examination 
the  evidence  of  P.W.1  stood  unrebutted.   P.W.2  during  his  cross 
examination asserted that the suit  land was never used as a road.  He 
stated that the cattle used to graze over the suit land during the winter 
season.  He  also  stated  that  about  4  to  5  mounds  of  paddy  can  be 
harvested in the suit land. P.W.2 during his cross stated that the suit land 
is a square one and is a cultivable land. He too testified that there is an 
alternate road at the Southern side of the defendants. 

10.  The  documents  relating  to  the  proceedings  before  the  Executive 
Magistrate  although  shows  that  there  is  some  dispute  between  the 
parties  regarding  a  path  but  that  does  not  prove  the  right  of  the 
defendants  to  use  the  suit  land  as  a  path.  From  the  perusal  of  the 
testimony of the witnesses and the documents  it is proved that the suit 
land was never used as a road. The counter - claimants have failed to 
prove their right to use the suit land as a pathway. Issue no.2 is therefore 
decided in the negative.

5



Decision on issue no. 3 & 4

In  view  of  the  above  discussions  I  hold  that  the  defendants/counter 
claimants  are  not  entitled  to  any  decree.  Issue no.3  is  decided in  the 
negative. Issue no.4 is decided accordingly.

ORDER

The counter claim is dismissed on contest. Prepare decree accordingly. 
Given under my hand and seal of the court on 20-10-12.
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Annexures: 

Counter Claimant

D.W.1… Rajen Mahanta.
D.W.2…. Karuna Mahanta.

Documents:

Ext.D(1): Jamabandi copy.
Ext.D(2): Chitha copy.
Ext.D(3): Trace Map.
Ext.D(4): Certificate of mouzadar.
Ext.D(6): Report of the police.
Ext.D(7): Original order passed by ADM.
Ext.D(8): Order passed by ADM.
Ext.D(9): Order passed by ADM.
Ext.D(10): Certificate issued by gaon burah.

Plaintiff side

P.W.1… Jaymati Das.
P.W.2… Ramesh Das.
P.W.3… Purnaram Das.

Documents:

Ext.Ka: power of attorney.
Ext.Kha: Cetrtified copy of jamabandi.
Ext.Ga: Trach map.
Ext.Gha(1)-Gha(4): Khajana receipt.
Ext.Unga: Certificate issued by Azara Nagarik Committee.
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