
HIGH  COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- S. Handique

Saturday    the   20th    day  of  Oct’2012
                             
                                 
                              Title   Suit  No. 74/06
        
Smti Lukubala   Choudhury and ors                                 Plaintiff
                                                            Vs

Jyoti Borgohain and anr.                Defendant 
                                                                                       

This suit coming for final hearing   on 8-10-12 in presence of

 Mr. R. Bordoloi                                               Advocate for the plaintiff

None                    Advocates of the  defendant

And stood for consideration to this day the court delivered the following 
judgment.                               
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JUDGEMENT

T. S. 74/06

1. This is a suit for declaration, cancellation of sale deed, confirmation 
of possession and injunction. The plaintiff has filed this suit stating 
that  they  are  the  owners  and  possessors  of  a  plot  of  land 
measuring 3kathas 19lechhas covered by dag no.306 of K.P. patta 
no.21  in  Kahilipara  under  Beltola  mouza.  The  plaintiffs  have 
claimed  that  the  land  was  purchased  by  plaintiff  no.1  and  her 
husband  from  pattadar  Smti  Rangi  Mikir,  Deboram Mikir,  Bhola 
Mikir and Dhaneswar Mikir vide one registered sale deed on 4.5.73. 
The plaintiff no.1 and her husband took possession of the land and 
got their  names mutated in the revenue record. However, some 
unknown  persons  tried  to  disturb  their  possession  over  the 
schedule land and another plot of land belonging to plaintiff no.1 in 
the same area. The plaintiff no.1 filed one application u/s 145/146 
Cr.P.C. before the Executive Magistrate who attached the land to 
prevent  breach  of  peace.  Thereafter  the  defendant  no.1 
approached the plaintiff and informed them that he purchased a 
plot of land measuring 1katha, 9leaches in dag no.306 of K.P. patta 
no.21 vide registered sale deed no.2737 dtd.  21.3.2003 which is 
shown to be executed by plaintiff no.1 and defendant no.2 is the 
witness. The plaintiffs have stated that the plaintiff no.1 never sold 
any plot of land owned by her along with the other plaintiffs. The 
plaintiffs  enquired from the office of  the sub-registrar  Guwahati 
and came to know that there is no such deed in the Official record. 
It is further stated that when the defendant no.1 came to know 
that  the  sale  deed  was  a  forged  document  he  approached  the 
plaintiffs for settlement of the matter. In the discussion between 
plaintiff no.2 and defendant no.1 it was agreed that the defendant 
no.1 would pay the sale price and the plaintiffs will execute the sale 
deed in his name. It was also stated that the defendant no. 2 had 
also  obtained one false  sale  deed  purported to  be executed  by 
plaintiff no.1 in favour of one Rajib Nath in respect of another plot 
of land measuring 1katha, 1lecha and that matter was settled and 
plaintiffs  executed another fresh sale deed in the name of Rajib 
Nath.  According to the plaintiffs,  the impugned sale deed in the 
name of defendant no.1 is fraudulent and is liable to be cancelled.

2.  The defendant no.2 contested the suit stating that the suit is not 
maintainable. He contented that he was not at all involved is any 
transaction  between  the  plaintiff  and  the  defendant  no.1. 
According to him, the plaintiffs had told him that they wanted to 
sale the suit land and therefore he introduced defendant no.1 to 
the  plaintiffs  and  thereafter  he  had  no  role  in  any  transaction 
between the defendant no.1 and the plaintiff. The suit was earlier 
decreed  in  favour  of  the  plaintiffs.  The  defendant  no.1  did  not 
contest  the  suit.  So,  the  suit  preceded  ex-parte  against  him. 
However, the judgment and decree was set aside on prayer of the 
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defendant  no.1.  Defendant  no.1  failed  to  contest  the  suit  even 
after setting aside the earlier judgment and decree. Hence the suit 
again preceded ex-parte.

3. The following issues are framed in this suit:

ISSUES:

1. Whether there is any cause of action for filing this suit?
2. Whether the suit is barred by limitation?
3. Whether the plaintiff has got right title and interest and possession 

over the suit land?
4. Whether  the sale  deed no.2737 dtd.21.3.03 is  fraudulent,  illegal 

and is liable to be cancelled.
5. Whether the plaintiffs are entitle to get a decree as prayed for?

Decisions and Reasons:

4.  The  plaintiff  examined  three  witnesses  in  support  of  her  case  and 
exhibited the following documents.

Ext.A: Sale deed no.5156 dtd.4.5.73.
Ext.B: Jamabandi Copy.
Ext.C (1) receipt
Ext. C: copy of sale  deed no.2667/03 dtd 20-3-03
Ext.D: Certified copy of deed no.10435 dtd. 26.8.05.

5. Defendant no.2 though contested the suit by filling written statement 
he  neither  cross  examined  the  plaintiff  witnesses  nor  adduced  any 
evidence. Heard arguments from the plaintiff side. I have gone through 
the written arguments filed by the plaintiffs.

Decision on issue no.1

6. The plaintiffs have filed this suit alleging that the sale deed in favour of 
the defendant no.1 is illegal and liable to be cancelled. The plaintiff no.1 
has denied having executed any sale deed in favour of defendant no. 1. 
From the pleadings I find that there is some cause of action for this suit. 
Issue no.1 is decided in the affirmative.

Decision on issue no.2.

7. The plaintiffs are challenging the sale deed of the year 2003. According 
to them, some unknown persons had tried to disturb their possession in 
2003 for which the plaintiff no.1 had to file an application u/s 145,146 
Cr.P.C. before the Executive Magistrate and during that time only they 
came to know about the impugned sale deed. The suit is filed in the year 
2006. The sale deed is dtd. 21.3.03. The present suit was filed on 20.3.06. 
So, the suit is well within time. Issue no.2 is decided in the affirmative.
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Decision on issue no.3, 4 and 5.

8. The plaintiffs  have claimed that plaintiff  no.1 and her husband Late 
Sibananda Choudhury purchased 1bigha land in dag no. 306 of K.P patta 
no.21 in village Kahilipara under Beltola mouza vide sale deed no.5156 
dtd.  4.5.73  (Ext.A).  Ext.B  is  the  jamabandi  copy showing  the  name of 
plaintiff  no.2  and  her  husband  as  recorded  pattaders.  The  suit  land 
described in schedule B comprises a part  of  the land purchase by the 
plaintiff no.1 and her husband. P.W.2 Anupananda Chodhury supported 
the statements of P.W.1. The plaintiffs have denied that the impugned 
sale deed was executed by plaintiff  no.1  in  favour  of  defendant no.1. 
According to P.W.1, she had no right to sell the suit land to defendant 
no.1 after the death of her husband as she is not the sole owner of the 
property.  To  this  effect  she  deposed  that  the  defendant  no.2  had 
fraudulently got one sale deed executed in the name of one Rajib Nath. 
But later on the said purchaser came to know that the sale deed in his 
name was forged. So the matter was settled by executing a fresh sale 
deed in the name of Rajib Nath. Sri Rajib Nath has supported the case of 
the plaintiffs stating that when he came to know that the plaintiff no.1 
had not signed the earlier sale deed, he approached them and got one 
fresh sale deed executed in the year 2005.
9.   I  have  perused  Exhibit  D  which  is  the  certified  copy of  sale  deed 
no.10435 dtd.26.8.05. It transpires that in the said sale deed the schedule 
land which is  sold to Rajib Nath describes the present defendant no.1 as 
the Southern boundary man. The schedule B land described in the plaint 
in the present case describes Rajib Nath as the Northern boundary man. 
So,  considering  this  fact  I  find  that  the  plaintiffs  have  admitted  the 
possession and title of defendant no.1 over the suit land. Moreover, it is 
the plaintiffs own admission that the defendant no.1 had come to them 
for settlement and had agreed to pay the price, but he did not take any 
initiative. So, they were compelled to file the suit. The evidence adduced 
by the plaintiffs is not reliable because on one hand they challenged the 
sale deed in the name of defendant no. 1 and claim to be in possession of 
the  suit  land  and  on  the  other  hand  they  themselves  admitted  the 
possession of the defendant no. 1. 
10. Mere denial of the signature or alleging the deed as a forged one is 
not enough. In fact the plaintiffs though mentioned about  the impugned 
sale deed, but they have not filed any copy of that sale deed which is 
under challenge.  The plaintiffs have not adduced any evidence to prove 
the contention that there is no sale deed in the name of defendant no. 1 
in  the official  record.  So,  considering all  these aspects  I  hold that  the 
plaintiffs have miserably failed to prove their case. 
In result issue no.3,4 and 5 are decided in the negative.
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ORDER

The suit is dismissed. Prepare decree accordingly. Given under my hand 
and seal of the court on 20-10-12.
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Annexure:

Plaintiff’s side:

P.W.1… Luku bala Choudhury.
P.W.2… Dr. Anupananda Choudhury.
P.W.3… Rajib Ch. Nath.

Documents:
Ext.A: Sale deed no.5156 dtd.4.5.73.
Ext.B: Jamabandi Copy.
Ext.C (1) receipt
Ext. C: copy of sale  deed no.2667/03 dtd 20-3-03
Ext.D: Certified copy of deed no.10435 dtd. 26.8.05.

Defendant side
None 
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