
HIGH  COURT  FORM NO- (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- Ms. S. Handique

Wednesday    the   19th    day  of  Dec’2012
                                
                                     
                              Title  Suit  No. 440/06
           
Pulin Borah & anr.
                                                                                                     

                                                                                                 Plaintiffs
                                                            V
Labanya Deka & anr.
                                                                                                                 

 
Defendants

This suit coming for final hearing   on 4-12-12 in presence of 

                                                                  Advocates of the plaintiff
                                                                                          
                                                                 Advocates of the  defendant

And stood for consideration to this day the court delivered the following judgment. 
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J U D G M E N T

T.S. 440/06
1. This is a suit for right, title and interest, cancellation of sale deed and power of 
attorney and also for permanent injunction. The case of the plaintiffs in brief is that 
they  are  the  two  brothers.  Plaintiff  no.1  Pulin  Bora  and  plaintiff  no.2  Mukul 
Chandra Bora are the absolute owners of the schedule A and B land, measuring 
1bigha each respectively. Both the plots of land are adjacent and are within one 
compact  block.  It  is  alleged by the plaintiffs  that  the defendant  no.1 and 2 on 
8.3.05 tried to enter into the suit land described in schedule C forcefully but could 
not  succeed due to the resistance put  by the boundary man.  According to the 
plaintiffs, they came to know on enquiry that the defendant no.1 posing to be the so 
called power of attorney holder of the plaintiffs sold the land to the defendant no.1. 
Thereafter, the plaintiffs came to know that the defendant no.2 got two power of 
attorney deeds executed fraudulently in his favour from plaintiff no.1 and 2. The 
plaintiffs have stated that they never executed any power of attorney in the name of 
the defendant no.2.  According to them, the suit  land is in their continuous and 
peaceful possession. But due to the alleged act of the defendants, their right over 
the suit land has been clouded. 

2. The defendant no.1 and 2 filed their written statement separately. However, their 
contentions are on similar lines. It was contented that there is no cause of action, 
the suit is not maintainable, is barred by limitation, the suit is bad for non-joiner of 
necessary parties and so on. The defendants denied that they tried to occupy the 
suit land forcefully. According to them, the plaintiffs by executing two separate 
power  of  attorney deeds bearing no.  487 dtd.  30.11.98 and 3755 dtd.  30.11.98 
respectively  appointed  defendant  no.  2  as  their  constituted  attorney  to  sell  the 
schedule C land. It is contented that plaintiff sold the land to the defendant no.1 in 
1998 and delivered possession. The defendant no.2 is the brother in law of the 
plaintiff’s. According to the defendants, the plaintiffs have already sold their entire 
2 bighas of land to various purchasers. So, they have no subsisting right over any 
portion of schedule A and B land.

3.  The following issues were framed by my Ld. Predecessor: 

ISSUES:

1. Whether there is any cause of action for the suit?
2. Whether the suit is barred by limitation?
3. Whether the plaintiffs have right, title and interest over the suit land?
4. Whether the power of attorney no. 3755 dtd. 30-11-98 and 487 dtd 30-11-98 

are fraudulent and liable to be cancelled?
5. Whether the sale deed no. 6532 dtd 3-12-98 is liable to be cancelled?
6. To what relief/ reliefs the parties are entitled to?  

 
4. DECISIONS AND REASONS THEREOF:
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The plaintiff side examined three witnesses in support of their case. The defendants 
adduced two witnesses. Heard arguments from the plaintiff side.

Decision on issue no. 1:

The plaintiffs have filed this suit  alleging that the defendant no. 2 fraudulently 
obtained two power of attorney deeds in his name purportedly executed by the 
plaintiffs and sold the schedule C land to the defendant no.1. The plaintiffs have 
denied having executed the power of attorney in favour of the defendant no. 2. The 
plaintiffs have alleged that the defendant no.1 tried to enter into the suit land on 8-
3-05 claiming that he purchased the land. Although the defendants have denied the 
case of the plaintiffs and stated that the defendant no. 1 purchased the land from 
plaintiffs through defendant no. 2, a bare perusal of the plaint would suggest that 
there is some dispute between the parties regarding title and possession over the 
land.
Issue no. 2 is decided in the affirmative.

Decision on issue no. 2:

The plaintiffs exhibited the following documents: 
Ext. 1..power of attorney deed no. 49/05 dtd 10-3-05
Ext. 2..power of attorney deed no. 3755/98 dtd 30-11-98
Ext. 3..power of attorney deed no. 487 dtd 30-11-98
Ext. 4..sale deed no. 4789/84 dtd 21-4-84
Ext. 5..sale deed no. 4790/84 dtd 21-4-84
Ext. 6..sale deed no. 6532 dtd 3-12-98
Ext. 7..relevant pages of the volume book of sale deed no. 4789/84
Ext. 8.. relevant pages of the volume book of sale deed no. 4790/84
Ext. 9..original copy of  power of attorney deed no. 3755/98
Ext. 10..letter of the  Sr. Sub-Registrar 
Ext. 11.. original of sale deed no. 6532 dtd 3-12-98

The plaintiffs have claimed that they are the owners of the schedule A and B 
land comprising one bigha each covered by dag no. 38 of K.P Patta no. 77 in 
village Baghorbori under Beltola mouza. PW1 Mukul Ch. Bora and PW2 Pulin 
Bora deposed in their evidence on affidavit that they did not execute any power 
of  attorney  deed  in  favour  of  defendant  no.  2.  The  Ext.  2  is  shown  to  be 
executed in Guwahati and Ext. 3 is shown to be executed in Tezpur on the same 
day. 

9. PW1 Mukul Ch. Bora deposed during cross examination that Ext. 3 does not 
bear  his  signature.  The  defendant  side  tried  to  prove  that  he  had  business 
transactions with the defendant no. 2 and had executed one power of attorney 
deed  on  22-12-92.  But  the  fact  of  having  business  transaction  with  the 
defendant  no.  2  and receiving money in respect  of  the  works  done through 
defendant no. 2 have no bearing upon the present cause of action. Moreover, the 
fact that the parties are related also does not affect the merits of this case.

The defendants  exhibited the following documents :
Ext. A..letter of authority.
Ext B..  certified copy of sale deed no. 6532 dtd 3-12-98
Ext. C.. photocopy of patta
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Ext. D & E: Certified copy of power of attorney deed no. 3755 and 487 dtd 30-
11-98 respectively.

DW1 (defendant no.1) deposed that she and her colleague Amarendra Sarma 
were  in  search  of  a  plot  of  land  to  purchase  when  they  met  Rana  Saikia 
( defendant no. 2) who showed them the two power of attorney deeds in his 
name executed by the plaintiffs. She deposed that after purchasing the suit land 
she has been possessing it till now, but the plaintiffs tried to dispossess her on 8-
3-05. During her cross examination, DW stade that she was at Nalbari at the 
time of purchase. Later on deposed that she came to Guwahati for execution of 
the sale deed. According to her, the deed was registered at the residence of one 
Kamaleswar Medhi but he is not cited as a witness. She does not remember if 
she signed at the time of registration or for sale permission. She has not raised 
any house over the land and has not applied from GMDA. She does not know 
how much share  of land belonging to the plaintiff no. 1 and 2 are is included in 
the suit land. The plaintiffs raised objection to  Ext. B and Ext. C as the same 
were not filed with the written statement and Ext. B is  a certified copy. In my 
opinion the  said objection is not much of consequence as the plaintiff side has 
exhibited the original copies of those documents.

DW2 Rana Saikia deposed in his evidence on affidavit he was authorized by 
both the plaintiffs not only to look after their construction work at Guwahati but 
also to look after the 2 bighas of land purchased by them.  He exhibited the 
letter of authority dtd 12-8-98  ( Ext. A) allegedly issued by Mukul Bora to him. 
This document is not a valid document of authority as it is purportedly given by 
Mukul Bora only and it is an unregistered document. According to him, the 
plaintiffs then executed the alleged power of attorney deeds as they wanted to 
sell the land and thereafter, he sold the land to defendant no. 1 on the strength of 
the said power of attorney deeds. He exhibited the power of attorney deeds as 
Ext. D and Ext. E. He deposed that when Mukul Bora came to Guwahati in 
1999 he paid the sale consideration. 
However, during his cross examination he admitted that the boundaries of Ext. 
4, 5 do not match with Ext. D and E. He also stated that the deed was executed 
in the residence of Kamleswar Medhi but he does not remember who had come 
from the office of the Sub-Registrar. He testified that the sale permission was 
obtained on 25-8-98 and the power of attorney deeds were executed on 3-11-98. 
He also admitted that he has no idea as to the share of plaintiff no. 1 and 2 in 
the suit land. 
The plaintiffs exhibited one affidavit ( Ext. X2)  sworn by one Gama Saikia 
who is shown as the identifier of executor in the power of attorney deed no. 
487/98. Gama Saikia has denied that he identified Mukul Bora. DW2 admitted 
that the signature of the deponent in Ext. X2   seems to be of his brother Gama 
Saikia. 
12. Now if we compare the power of attorney deed no. 3755/98 dtd 30-11-98 
and  487 dtd 30-11-98 with the sale deeds in the name of the plaintiffs ( Ext. 
4,5) it is seen that the schedule of the land described in the sale deed in the 
name of plaintiffs do not match with the schedule of the land given in the power 
of attorney deeds. In fact the schedule of the impugned power of attorney deeds 
are not complete. 

13. In the sale deed purported to be executed by defendant no. 2 in favour of 
defendant no. 1, it is shown that  Rana Saikia (  defendant no. 2) signed the 
deed by dint of power of attorney deed no. 487/98 dtd 30-11-98 and 3577 dtd 
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30-11-98. As per the sale deed of the plaintiffs their land are adjacent,  both 
share the same boundary. The eastern boundary of the one brother is the western 
boundary of the other brother.  It may be true that the boundaries may change 
over time, but the power of attorney deeds were shown to be executed some 
three days prior to the  execution of the impugned sale deed, so the boundaries 
of the suit land which is a part of schedule A and B land should tally, if not 
wholly. 

14. The learned counsel for the plaintiff argued that the power of attorney deeds 
were executed on 30-11-98 and the sale deed was executed on 3-12-98, i.e., 
three days after the execution of the power of attorney. So, within three days it 
is  not  possible  to  take the required steps  for  sale  permission and to  do the 
necessary official formalities. The argument put forward by the learned counsel 
cannot be ignored in view of the fact that the sale permission was obtained way 
back on 25-8-98, whereas the  defendant no. 1 deposed that she was  looking for 
a land and the defendant no. 2 showed her the power of attorney deeds so she 
purchased the land. 

15. I
n fact this court vide judgment and decree dtd 6-10-12 passed in T.S 197/06 
which was between the present plaintiffs and one Akshay Kalita has already 
held  that  the  power  of  attorney  deed  no.  3755/98  dtd  30-11-98,  power  of 
attorney deed no. 487 dtd 30-11-98 are illegal and liable to be cancelled.  So 
this court is bound by the earlier judgment and decree dtd 6-10-12. In that event 
I hold  that the defendant  no. 2 could not have acquired any title over the suit 
land. Hence,  issue no.  4 and 5 are decided in the affirmative.

Decision on issue no. 3:

The plaintiffs  have  claimed that  they purchased the  schedule  A and B land 
measuring one bigha each which is  in a compact  block and the land is  not 
demarcated, they have right, title and interest over the schedule C land which 
forms a part of the schedule A and B land. It is already proved that the sale deed 
executed by defendant no. 2 in the name of defendant no. 1 is invalid and as 
such the plaintiffs have right, title and interest over the schedule C land. 
Issue no. 3 is decided in the affirmative.
Issue no.6 is decided accordingly. 

Decision on issue no. 1:

The defendants contended that the suit is barred by limitation. This is a suit for 
declaration. The impugned power of attorney deeds dtd 30-11-98 and the sale 
deed dtd 3-12-98 are challenged by the plaintiff. According to the plaintiff the 
cause of action arose on 30-11-98, 3-12-98, on 8-3-05 and on subsequent dates. 
As per the plaint the plaintiffs came to know about the alleged deeds after the 
defendants  tried  to  enter  into  the  suit  land  and  till  that  day  they  were  in 
continuous peaceful possession. The defendants have failed to rebut this fact. 
The defendant no. 1 has not established that he has been in occupation since 
1998. In my considered opinion, the suit is within limitation.
Issue no. 2 is decided in the negative.
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ORDER

The suit is decreed on contest. The plaintiffs have right, title and interest over 
the suit land. The power of attorney deed no. 3755/98 dtd 30-11-98, power of 
attorney deed no. 487 dtd 30-11-98 and sale deed no. 6532 dtd 3-12-98 are 
illegal and liable to be cancelled. Issue precept to the Sub-Registrar, Kamrup 
( M) to cancel the power of attorney deed no. 3755/98 dtd 30-11-98, power of 
attorney deed no. 487 dtd 30-11-98 and sale deed no. 6532 dtd 3-12-98. 

Prepare decree accordingly. Given under my hand and seal of the court on 19-
12-12.
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Annexures

Plaintiff side

PW1…Mukul Bora
PW2…Pulin Bora
PW3…Aminur Rahman

Documents 

Ext. 1..power of attorney deed no. 49/05 dtd 10-3-05
Ext. 2..power of attorney deed no. 3755/98 dtd 30-11-98
Ext. 3..power of attorney deed no. 487 dtd 30-11-98
Ext. 4..sale deed no. 4789/84 dtd 21-4-84
Ext. 5.. sale deed no. 4790/84 dtd 21-4-84
Ext. 6.. ..sale deed no. 6533 dtd 3-12-98
Ext. 7..relevant pages of the volume book of sale deed no. 4789/84
Ext. 8.. relevant pages of the volume book of sale deed no. 4790/84
Ext. 9..original copy of  power of attorney deed no. 3755/98
Ext. 10..letter of the  Sr. Sub-Registrar 
Ext. 11.. original of sale deed no. 6533 dtd 3-12-98

DEFENDANT SIDE

DW1..Labanya Deka
DW2.. Rana Saikia

DOCUMENTS

Ext. A..letter of authority.
Ext B..  certified copy of sale deed no. 6532 dtd 3-12-98
Ext. C.. photocopy of patta
Ext. D & E: Certified copy of power of attorney deed no. 3755 and 487 dtd 30-
11-98 respectively.
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