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G.R CASE NO: 5178 OF 2004
PROSECUTOR: STATE OF ASSAM Vs
ACCUSED: SHRI REKIB ALI

DISTRICT: KAMRUP
IN THE COURT OF THE SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

GR CASE NO: 5178/ 2004
U/S 379 IPC & 24/41AFR

PROSECUTOR: STATE OF ASSAM
VERSUS

ACCUSED: SHRI REKIB ALI

PRESENT : YUSUF AZAZ, SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

ADVOCATE FOR THE PROSECUTION: SHRI M. ALI

ADVOCATE FOR THE ACCUSED: SHRI R. THAKURIA

CHARGE FRAMED ON: 25/5/2011

EVIDENCE RECORDED ON: 5/4/2012, 10/5/2012, 1/9/2012

ARGUMENT HEARD ON: 9/10/2012

JUDGMENT DELIVERED ON:19/10/2012

JUDGMENT

TYPED BY ME
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1. The prosecution story in brief as is revealed from the ejahar lodged 
by the Shri Sailen Das on 17/11/2004 is that the accused, Shri Rekib 
Ali was found in illegal possession of some Sal tree which he was 
carrying on a Thela. The informant, Shri Sailen Das has stated that 
he  apprehended  the  accused,  Shri  Rekib  Ali  and  produced  him 
before the police alongwith the Thela.

2. Upon receipt  of  the ejahar  the  police  registered  Palashbari  Police 
Station case no.170/ 2004 under sections 379 IPC read with section 
24/25/35/40/41 of  the Assam Forest  Regulation,  1891 (hereinafter 
referred  to  as  AFR)  and  started  investigation  in  the  case.  After 
completion  of  the  investigation  the  police  submitted  chargesheet 
against  the  accused,  Shri  Rekib  Ali  under  section  379  IPC  and 
24/25/34/35/40/41/45 of the AFR.

3. The  accused  was  called  upon to  enter  trial  and  after  causing  his 
appearance and after furnishing the accused with the copies of the 
relevant documents, the formal charge under section 379 IPC read 
with section 24/41 of AFR were framed against the accused and the 
same  was  read  over  and  explained  to  the  accused  to  which  he 
pleaded not guilty and claimed to be tried.

4. The  prosecution  examined  four  witnesses  in  support  of  his  case; 
whereas the defence declied to adduce evidence.

5. The defence case is of total denial as is revealed from the trend of 
cross examination and the statement of the accused recorded under 
section  313  CrPC.  The  accused  has  stated  in  his  defence  under 
section 313 CrPC that he was going on his bicycle and some persons 
stopped him and took him in their Maruti Van to the forest offence 
and thereafter to the police station. The accused denied having been 
found in possession of illegal fell tree.

6. Upon hearing and on perusal of record I have framed the following 
points for determination-

(1) Whether the accused committed the theft of Sal tree from the 
Reserve  Forest  and  thereby  committed  the  offence  under 
section 379 IPC?
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(2) Whether the accused trespassed into the Reserve Forest area 
without  authority  and  thereby  committed  offence  under 
section 24 of the Assam Forest Regulation, 1891?

(3) Whether the accused cut/ fell Sal tree from the Reserve Forest 
and thereby committed offence under section 41 of the Assam 
Forest Regulation,1891?

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

7. Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the points for determination. 

POINT FOR DETERMINATION NO.1, 2 & 3:

8. All  the points  for  determination  are  taken together  for  discussion 
because they are intricately connected with each other.

9. The prosecution has examined as many as four witnesses including 
the informant and the investigating officer in this case.

10.The informant, Shri Sailen Das (PW1) has deposed that he was the 
Range Officer of the Loharghat Forest Range. He deposed that on 
the  date  of  the  alleged  occurrence  he  alongwith  his  other  staff 
members  was  on  duty  and  at  about  1:00  PM he  found  that  the 
accused was brining some Sal tree logs in a Thela (pushing cart). He 
has deposed that the accused tried to run on being first sighted but he 
was apprehended and thereafter  they brought the Sal  tree and the 
Thela  alongwith  the  accused  to  the  police  station.  The  PW1 has 
further deposed that the police seized the said tree logs and the thela 
by way of exhibit 2. The PW1 has further stated that the accused was 
not found within the Forest Reserve.

11.The  prosecution  also  examined  the  other  witnesses  who  were 
allegedly present at the time of apprehending the accused namely, 
Shri Kushal Nath and Shri Surjya Thakuria. The PW2, Shri Kushal 
Nath  has  not  supported  the  version  of  the  PW1.  The  PW2  has 
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deposed that on the date of alleged occurrence he was alongwith the 
PW1 and they were on duty and on that day they found two pieces of 
felled tree logs on the road. The PW2 has further stated that on being 
informed that two pieces of logs were lying on road they went to the 
place of occurrence and brought the said logs to the police station. 
The perusal of the evidence of the PW2 reveals that the accused was 
allegedly not found in possession of the said Sal tree logs, but it was 
lying on the road and that they brought only the logs to the police 
station.

12.The perusal of the evidence of the PW1 and the PW2 shows that they 
have not at all supported each other even though both of them have 
claimed that  they were present  at  the time of alleged occurrence. 
Both of the above witnesses have deposed about a very different fact 
regarding the same incident which facts are materially different from 
each other and the said differences cannot be said to be mere minor 
differences  which  can  be  ignored.  The  PW1 has  stated  that  they 
found the accused pushing the Thela with the Sal tree and on seeing 
them  the  accused  tried  to  run  away  but  they  chased  him  and 
apprehended him; whereas the PW2 did not state about any thela or 
about  chasing  the  accused  and  apprehending  him.  The  above 
differences  in  the  evidence  of  the  two  vital  eyewitnesses  of  the 
alleged occurrence lead me to doubt the prosecution version.

13.The  PW3,  Shri  Surajya  Thakuria  has  also  not  supported  the 
prosecution story and has not at all supported the PW1. The PW3 has 
stated that the PW1 has simply inserted his name as a witness in this 
case, but he has not witnessed any occurrence. The above evidence 
of the PW3 leads me to doubt the prosecution story,  because  the 
evidence  of  the  PW3  shows  that  the  prosecution  tried  to  plant 
witnesses who were in fact not the witness to the alleged occurrence.

14.The perusal of the evidence of the PW1, PW2 and the PW3 shows 
that none of the above witnesses have supported each other. All the 
above  witnesses  were  the  alleged  eyewitnesses  to  the  alleged 
occurrence but all of them had stated a different version about the 
same occurrence. In view of the above it is seen that none of the 
above witnesses could be relied upon because there is no consistency 
in their evidence.
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15.The PW4, Shri Raghab Chandra Das is the investigating officer in 
this  case  and  he  has  deposed  that  the  PW1 brought  the  accused 
alongwith him to the police station and thereafter he (PW4) went to 
the place of occurrence and found two pieces of Sal tree logs lying 
on the road. The perusal of the evidence of the PW4 reveals that he 
has altogether different story to state. The PW1 had stated that he 
apprehended  the  accused  and  brought  him  to  the  police  station 
alongwith the Sla tree and Thela; whereas the PW4 has stated that 
the  PW1 produced  only  the  accused  at  the  police  station  and he 
found the logs  and thela  at  the place  of  occurrence,  and later  on 
during cross examination the PW4 has again changed his statement 
and stated that he found the logs and thela at the Range Forest office. 
The evidence of the PW4 shows that he has an altogether different 
story to say about the same occurrence.

16.It  is  seen  from the  above  discussions  that  all  the  four  witnesses 
examined  by  the  prosecution  have  deposed  differently  about  the 
same occurrence; hence the prosecution witnesses cannot be relied 
upon,  because  there  is  no  consistency  in  the  evidence  of  the 
prosecution witnesses.

17.The PW1 has stated that the Sal tree logs were recovered from the 
possession of the accused, but his above statement is not supported 
by any of the other prosecution witnesses; hence the statement of the 
PW1 that the accused was found in possession of the Sal tree logs 
cannot  be  relied  because  he  is  the  informant  and  an  interested 
witness in this case.

18.In view of the above discussion it is held that the prosecution has 
failed to prove that the accused was found in the possession of the 
seized tree; hence it is held that the prosecution has failed to prove 
the charges against the accused.

19.DECISION:   The prosecution has failed to prove that the accused was 
found in possession of the felled Sal tree and also failed to prove that 
he was found inside the Forest Reserve; as such it is held that the 
prosecution  has  failed  to  prove  the  charges  against  the  accused; 
hence all the points for determination are answered in the negative, 
in favour of the accused.

ORDER
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20.In view of the discussions made above and the decision reached in 
the foregoing point of determinations it is held that the prosecution 
has  failed  to  prove  the  charge  against  the  accused;  as  such  the 
accused is acquitted of the charge under sections 379 IPC and 24/41 
AFR and he is set at liberty. 

21.The bail bond of the accused and his surety shall remain in force for 
another six months from today.

22.The case is disposed of on contest without cost.

Given under my hand and the seal of this court on this the 19th day of 
October, 2012 at Guwahati.

Yusuf Azaz,
Sub Divisional Judicial Magistrate,(S)II, 
Kamrup.

APPENDIX

TYPED BY ME

YUSUF AZAZ, SUB- DIVISIONAL JUDICIAL MAGISTRATE, (S), II, KAMRUP.



Page 7 of 7

G.R CASE NO: 5178 OF 2004
PROSECUTOR: STATE OF ASSAM Vs
ACCUSED: SHRI REKIB ALI

PROSECUTION EXHIBITS:

1) EXHIBIT 1: EJAHAR

2) EXHIBIT 2: SEIZURE LIST

3) EXHIBIT 3- CHARGESHEET

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

1) SHRI SAILEN DAS

2) SHRI KUSHAL NATH

3) SHRI SURJYA THAKURIA

4) SHRI RAGHAB CHANDRA DAS

DEFENCE WITNESSES

NONE

Yusuf Azaz,
Sub Divisional Judicial Magistrate,(S)II, 
Kamrup.
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