
HIGH  COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- S. Handique

Friday    the   19th    day  of  Oct’2012
                             
                                 
                              Title   Suit  No. 525/10
        
Govinda Ch. Das                                               Plaintiff
                                                            Vs

Pradip Sarma.                                          Defendant 
                                                                                       

This suit coming for final hearing   on 1-10-12 in presence of

 Mr. M. Dutta                                                  Advocate for the plaintiff

Mr. R. Kalita                    Advocates of the  defendant

And stood for consideration to this day the court delivered the following 
judgment.                               
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J U D G M E N T

T.S. 525/10

1. This is the suit for permanent injunction. Brief facts of the plaintiff’s 
case are as follows:

2. The plaintiff purchased a plot of land measuring 1 bigha described 
in the schedule ‘A’ from the defendant in 1996. The plaintiff took 
possession of the land, developed it and constructed his residential 
house thereon. His name has been mutated in the revenue records. 
The  defendant  provided  a  road  for  ingress  and  egress  to  the 
plaintiff from the Northern side of the schedule ‘A’ land. The said 
road comprises the suit land. The plaintiff alleges that defendant 
started to encroach the suit land since 2001 from the Eastern side 
of  the  plaintiff’s  land  which  is  connected  to  the  PWD  road. 
According  to  the  plaintiff,  he  had  approached  the  Deputy 
Commissioner  Kamrup  and  a  case  was  registered  before  the 
Executive Magistrate u/s 107 of Cr.P.C. in which the defendant was 
asked by the court to execute a bond of Rs.1000/- for a period of 
one year to maintain peace and tranquility. The plaintiff also filed 
another  petition  u/s  144  Cr.P.C.  before  the  ADM,  Kamrup  to 
prevent the defendant from digging the suit  land.  The case was 
referred to the police for enquiry and the police stop the defendant 
from  digging  the  suit  land.  However,  the  defendant  has  again 
started digging the suit land and has enclosed 5ft. from the Eastern 
side  of  the  suit  land.  According  to  the  plaintiff  he  has  been 
supporting a lot due to the alleged act of the defendant. Hence, he 
filed this suit for a decree for permanent injunction restrain in the 
defendant  from  disturbing  his  peace  full  possession  and  for 
encroaching the suit land.

3. The  defendant  contested  the  suit.  In  his  written  statement  he 
contented that the suit is not maintainable, there is no cause of 
action, the suit is not properly valued and so on. The defendant 
denied  the  allegations  made  by  the  plaintiff.  The  defendant 
admitted that his mother had sold 1bigha of land to the plaintiff 
but stated that the road which was provided to the plaintiff was 
3ft. X 25 ft. and still existing and is connected to the PWD road on 
the Western side of the suit land. According to the defendant, the 
plaintiff sold 2kathas out of the 1bigha land from his Western side 
to Sarbeswar Das and therefore the plaintiff is now possessing only 
3 kathas of land. He contented the Western side boundary of the 
schedule A land is wrongly given in the plaint as Sarbeswar Das is 
on  the  Western  side  and  not  Jiban  Das.  The  defendant  denied 
having hoarest the plaintiff. He stated that he neither dug any land 
nor encroached the boundary of the plaintiff. He other had stated 
that it is the plaintiff who encroached the Western side boundary 
of  the  defendant.  It  is  contented  that  the  plaintiff’s  road  is  till 
existing. Therefore the defendant prayed for dismissal of the suit.

4. The following issues were framed by my Ld. Predecessors.
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ISSUES

1. Whether the suit is maintainable?
2. Whether  the  plaintiff  has  a  right  to  use  the  suit  road  ?  If  yes, 

whether the suit road measures 15ft. X 25ft. or 3ft. X 25ft.? 
3. Whether the defendant encroached about 5ft. of the suit road as 

alleged by the plaintiff?
4. Whether the plaintiff is entitled to the reliefs as prayed for?
5. To what other relief/reliefs, if any the parties are entitled?

5. The plaintiff examined four witnesses and the defendant examined two 
witnesses. The plaintiff exhibited the following documents.

Ext. 1: Sale deed.
Ext.2: Chitha copy.
Ext.3: Jamabandi.
Ext.4&5: Trace Maps.
Ext.6: Preliminary order of the DC, Kamrup dtd. 27.3.2001. 
Ext. 7(1) to 7(8): Revenue paying receipt.
Ext. 8: copy of FIR
The defendant did not file any documentary evidence.
 Heard arguments from the plaintiff side. I have gone through the written 
arguments of the defendant side.

Decisions and Reasons:

6. Decision on issue no.1

This  is  a  suit  for  permanent  injunction  and  it  is  a  civil  suit.  The 
defendant  has  not  cited  any  reason  as  to  why  the  suit  is  not 
maintainable. Prima facie the suit is maintainable and therefore issue 
no.1 is decided in the affirmative.

7. Decision on issue no. 2

The plaintiff has claimed that he was provided with a road measuring 
15ft. X 25ft. for ingress or egress to his schedule ‘A’ land by the vendor. 
The plaintiff as P.W.1 deposed in his evidence on affidavit that the said 
road measuring 15ft. X 25ft. connects his land to the P.W.D. road. P.W.2 
Jagadish Das, P.W.3 Pabitra Konwar and P.W.4 Bhabesh Das supported 
the plaintiff’s case in their evidence on affidavit. P.W.1 during his cross 
examination deposed that the P.W.D. road is on his Northern side. He 
stated that he has been residing there since 2000. He also stated that the 
P.W.D. road is  measuring 10ft.  X 25ft.  P.W.2 deposed during his cross 
examination that prior to the selling of the land he had seen that there 
was a 15ft. road and that the road has a bending from the southern side 
towards  the  north.  P.W.4  stated  during  cross  examination  that  the 
plaintiff has raised the fencing towards the plaintiff’s land. D.W.1 Pradip 
Sarma, has admitted that he has not filed any documentary evidence to 
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prove that the plaintiff was provided with a road measuring 3ft. X 25ft 
and not 15 ft x 25 ft.
From the evidence on record it transpires that there is no dispute as to 
the  existence  of  a  road  which  was  provided  to  the  plaintiff  by  the 
defendant. But the evidence on record does not prove that the road was 
15ft. X 25ft. when he purchased the schedule A land. The defendant has 
testified that the plaintiff encroached some of his land on the western 
side and converted the road into 10 feet. The plaintiff has denied that he 
has encroached the defendant’s land. 
Issue no. 2 is decided in the negative. The plaintiff’s  right over a road 
which is 3 ft x 25 ft is established but not over 15 ft x 25 ft. Issue no. 2 is  
decided in the negative.

8. Decision on issue no.3

The plaintiff has alleged that the defendant has encroached about 5ft. 
of the suit land on the Eastern side by digging a drain. The plaintiff has 
filed Ext.8 which is the FIR dtd.9.11.10 to prove that the defendant has 
threatened him and his family. He also stated that a proceeding u/s 144 
of Cr.P.C. was initiated against the defendant for digging and encroaching 
the suit land and the Palashbari police had directed the defendant not to 
encroach  the  suit  land.  The  plaintiff  has  not  filed  any  documentary 
evidence  to  prove  that  any  proceeding  u/s  144  of  Cr.P.C.  is  pending 
against the defendant. The copy of the FIR dtd.9.11.10 does not disclose 
the alleged fact of encroachment or digging of the suit land. The plaintiff 
has admitted that he raised the boundary fencing between him and the 
defendant. The trace map which is Ext.4 is does not bear any official seal 
or  sign.  Hence,  it  is  not  reliable.  The  Ext.5  trace  map  also  does  not 
disclose the true facts. Ext.6 which is the copy of the order passed by the 
Executive Magistrate dtd. 27.3.2001 is not a final order. Moreover, from 
this copy of order it transpires that something had happened between 
the  parties.  But  it  does  not  prove  conclusively  that  the  defendant 
encroached any part of the suit land. From the evidence of P.W.4 and 
P.W.2 it transpires that the boundary wall between the parties was raised 
by  the  plaintiff.  But  the  testimony  of  witnesses  does  not  prove  the 
alleged  act  of  digging  of  land  by  the  defendant.  The  defendant  has 
testified  that  there  was  a  drain  on  the  front  side  of  his  house  and 
adjacent to the P.W.D. road. He denied that he had dug the drain and 
encroached the suit  land.  D.W.2 Jibon Das is  a  neighbour of  both the 
parties. He  also stated that there is one P.W.D. drain in front of his house 
and the plaintiff has also put one culvert over it and is using the road. 

Hence issue no. 3 is decided in the negative.

Decision on issue no. 4 &5:

9.  In view of the above discussion I find that the plaintiff has failed to 
prove that the road is 15 ft x 25 ft. However, he has the right to use the 
existing road without any disturbance from the defendant side.  Issue no. 
4 and 5  are decided accordingly.
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ORDER
The suit is partly decreed. The plaintiff has the right to use the existing 

road and the defendant is not to disturb his use and occupation of the 
existing road. Prepare decree accordingly. Given under my hand and seal 
of the court on 19-10-12.
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ANNEXURES

Plaintiff Side
PW1..Govinda Ch. Das
PW2..Jagadish Das
PW3..Pabitra Konwar
PW4..Bhabesh Das
DOCUMENTS

Ext. 1: Sale deed.
Ext.2: Chitha copy.
Ext.3: Jamabandi.
Ext.4&5: Trace Maps.
Ext.6: Preliminary order of the DC, Kamrup dtd. 27.3.2001. 
Ext. 7(1) to 7(8): Revenue paying receipt.
Ext. 8: copy of FIR

Defendant side
DW1.. Pradip Sarma
DW2..Jibon Das

DOCUMENTS
None
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