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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 112/1994

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup.
Guwahati

18th day of December, 2012

Sri. Narayan Ch. Das.

S.O: Late Powal Ch. Mahajan. 

P.O: Mirza.

Mouza: Chayani.

District: Kamrup, Assam………...……………………………: Plaintiff(s).

-Versus-

Smt. Lakhi Das.
W.O: Late Bijoy Ch. Das.
Village: Mirza (Jamartal).

Mouza: Chayani.

P.S: Palashbari.

District: Kamrup, Assam………...…………..………………: Defendant(s)

This suit coming on for final hearing on 07.12.2012 in the presence of:-

Sri R. K Bhuyan   : Advocate for the plaintiff(s).
And

Sri B.C. Talukdar : Advocate for the defendant(s).
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and having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
(A suit for declaration of rights title and interests and recovery of possession)

1.  Plaintiff’s case:  The plaintiff stated that he purchased a plot of land 

measuring 2 Kathas only, covered by Dag No. 2365 in K.P Patta No. 828 of 

village Kochpara in Chayani Mouza in the District of Kamrup, Assam, from 

one  Sri.  Niranjan  Kumar  Das  vide  Registered  Deed  No.  2987/87  dated 

05.12.1987. After the execution of the sale Deed the plaintiff took delivery of 

possession of the land. The land is mutated in the name of the plaintiff. After 

taking the possession of land, the plaintiff has immediately constructed a big 

Tin-Chali house thereon to keep his sewing timbers and the defendant was 

engaged as a care-taker on a monthly payment. The defendant has used to 

reside  with  his  family  members  in  one  side  of  the  Tin-Chali  house 

constructed by the Plaintiff. On 06.01.1993 the defendant started to renovate 

the Tin-Chali house and began to construct a pucca house. Hearing the news 

the plaintiff asked the defendant to stop the construction of the pucca house 

and  subsequently  the  defendant  has  stopped  the  construction  because  the 

defendant has no any right, title and interest over the land. On 22.02.1994 at 

about 8:00 A.M the plaintiff requested the defendant to vacate the land and 

the house thereon, but the defendant and his family members by using filthy 

languages attacked the plaintiff and the nearby persons rescued the plaintiff 

from the hands of the defendant and his family members. The defendant said 

that he will not vacate the land (Schedule-A) and the house (Schedule-B)   by 

any means and the same will be used as his own property and with a view to 

complete  the  half  done  work  the  defendant  has  collected  the  building 

materials. The plaintiff has apprehension that the defendant may start further 

construction on the same if he is not restrained by issuing injunction order. 

2.  Plaintiff’s prayer:     The plaintiff  has therefore filed the suit  praying 

for decree:
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i) For declaration of plaintiff’s right, title and interest in the suit 

land.

ii) For recovery of possession of the suit land by driving out the 

defendant and his family members by demolishing the house 

thereon.

iii) For an order of permanent injunction be passed restraining the 

defendant from further construction on the suit-land.

iv) For cost and compensation to the plaintiff.

v) For any other relief or reliefs the plaintiff is entitled to.

3.  Defendant’s  version:  The  defendants  filed  written  statement  and 

specifically denied the claims of the plaintiff.  The defendant challenges the 

legality and validity of the registered Deed No. 2987/87 dated 05.12.1987. 

The defendant also stated that they along with their predecessor-in-interest 

used to reside and are residing on the Schedule land by virtue of their own 

right since last many years on a plot of land measuring 9 Lechas comprised 

of Dag No. 2364 of Tauzi No. 187 now 30 of village Kochpara in Chayani 

Mouza in the district of Kamrup, Assam and as such it is wrong to say that 

the defendant with his family members used to reside in the Tin-Chali house 

constructed  by  the  plaintiff.  It  is  also  stated  that  the  defendant  (Now 

deceased) and his family members used to live and are living independently 

on  a  separate  plot  of  land  hence  the  question  of  plaintiff  requesting  the 

defendant to vacate the land and house does not arise at all. The defendants 

then prayed for dismissal of the suit.  

4. Issues: Upon  perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor in office on      .

1. Whether  the  suit  is  maintainable  in  its  present  form  and 

circumstances?

2. Whether there is any cause of action?

3. Whether the suit is barred by limitation?

4. Whether the plaintiff has right, title and interest over the suit-

land?

5. Whether the plaintiff is entitled to possession of the suit-land?
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6. Whether the plaintiff is entitled to permanent injunction?

7. Whether relief or reliefs the parties are entitled under the law 

and equity?

An additional issue was also framed on 29.10.2009 as follows:

8. Whether the land measuring 2 Kathas pertaining to Dag No. 

2365  of  K.P  Patta  No.828  and  land  measuring  9  Lechas 

pertaining to Dag No. 2364 are different or not?

5.  Witnesses: In  the  instant  suit  the  plaintiff  examined  4  (Four) 

witnesses and the defendants also examined 1 (one) witness.

6.  Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.

7.  Issue No.4, 5, 6 and 8:  For better appreciation of evidence the four 

issues  are  taken  up  for  discussion  together.  Moreover  under  the  present 

factual matrix these issues appeared to be the most important one and hence 

have been taken up for discussion first. PW-1 Sri. Narayan Chandra Das in 

his examination-in-chief deposed that he filed the suit against Bijoy Chandra 

Das and after his death his legal heirs were substituted in the suit. In the year 

1987 he purchased the suit land measuring 2 Kathas covered by Dag No. 

2365 and Patta No. 828. He purchased the suit land vide registered sale deed. 

The land was mutated in his name and he erected fencing on all the 4 sides of 

the boundaries and constructed a tin-chali house. Thereafter he allowed the 

defendants  to  stay  there  and the  defendants  along with  his  family  stayed 

there. In his cross-examination he deposed that after the institution of the suit 

the defendants have constructed a concrete house over the suit land. He does 

not have any written agreement with the defendant allowing him to stay over 

the suit-land. The Mondal handed over the possession of the suit-land to him. 

He denied the suggestion that his vendor along with the Mondal did not hand 

over the possession of the suit-land to him. 

In his re-examination he deposed that he purchased the suit-land from 

Niranjan Kr. Das in the year 1987 vide registered sale-deed and thereafter 

constructed a temporary house there-upon. He purchased 2 Kathas of land. 

He filed the certified copy of the registered Sale-Deed in the court as the 

original sale deed has been lost. Thereafter he proved the loss by calling in 
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the official witness from the office of the Sub-Registrar. He also called the 

scriber of the sale deed as a witness.

 The following documents were exhibited by PW-1.

Exhibit-1(1) to 1(6) : Revenue paying receipts.

Exhibit-2 : Certified Copy of the registered Sale-deed.

Exhibit-3 : Jamabandi Copy.

 PW-2 Krishna Kumar in his examination-in-chief deposed that the 

plaintiff  purchased 2 Kathas of land from Niranjan Das and he asked the 

defendant to look after the suit-land. Thereafter the defendant constructed a 

house over the suit-land and accordingly on the issue of such construction the 

relation between both the parties became strained. In his cross-examination 

he  deposed  that  the  plaintiff  showed  him  the  defendant.  The  house 

constructed  by  Bijoy  Das  is  4  (Four)  years  old.  PW-3  Ratheswar  Das 

deposed in his examination-in-chief that the plaintiff purchased 2 Kathas of 

land from his brother Niranjan Das. He drafted the Sale-Deed and he is an 

attesting  witness  to  such  deed.  The  plaintiff  after  mutation  of  the  land 

constructed house there upon. In his cross-examination he deposed that he 

has not submitted his written deed before the court. He further deposed that, 

had the original Sale-Deed written by him, is before him, he would have been 

able to say whether his signature is there as a scriber or not. In the absence of 

the original Sale-Deed he cannot say the date on which the said deed was 

written and the date on which the same was registered. He was asked to bring 

the Sale-Deed numbered 2987 before the court. PW-4 Pabitra Kumar Das is 

the official witness in the capacity of L.D assistant of the office of the Sub-

Registrar  Guwahati.  In his examination-in-chief he deposed that  the Deed 

No. 2987/87 has been registered and written in register volume no. 30/70, 

page no. 164 to 165, on 05.12.1987. The details of the land in the register is 

mentioned  as  District-Kamrup,  Thana-Palashbari  under  Guwahati  Sub-

Registrar  Office,  Mouza-Chayani,  Village-Kochpara,  Myadi Patta No. 828 

Dag No. 2365 and is recorded as sold land. As per the details, the said land is 

purchased by Narayan Chandra Das from Niranjan Kr.  Das.  In his  cross-

examination he deposed that the register he brought before the court remains 

in the custody of the Sub-Registrar. He bought the same before the court after 

obtaining  written  permission  from  the  Sub-Registrar.  After  putting  the 
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contains of the Sale-Deed in the said register, the sale-deed is released. The 

true copy is signed by the Sub-Registrar. DW-1 Lakhi Bala Das is the wife 

of Bijoy Ch. Das. In her examination-in-chief she deposed that they went to 

the SDC and prayed for land as they are victims and landless due to river 

erosions. Thereafter they were given government land and the possession of 

the said land was handed over to them by the Mondal and Kanoongo. They 

were living over the said land by constructing their own houses. The said 

land is  Tauzi land and she has been regularly paying the revenues over the 

said  land.  She  has  been  possessing  about  9  Lechas  of  land.  In  cross-

examination she deposed that her land is government land. It is not true that 

the suit-land is myadi land and consists of 2 Kathas. The revenue over the 

tauzi land is paid in the name of her late husband. She denied the suggestion 

that  she  has  been  forcefully  occupying  the  plaintiff’s  land  and  thereafter 

constructed house over the said land. She further denied the suggestion that 

she has constructed house over Narayan’s land.  

 The DW-1 exhibited the following documents.

Exhibit-A (1) to A(7) : Revenue receipts.

Exhibit-B : Pension papers.

 Now stitching everything on record it seems that the plaintiff claims 

that the defendants have been forcefully occupying his land and which he 

purchased  from one  Niranjan  Kumar  Das  vide  registered  Sale-Deed  No. 

2987/87. The land he purchased is covered by Dag No. 2365, Patta No. 828, 

Mouza-Chayani, village- Kochpara in the district of Kamrup. Now the moot 

question at the corner stone is to find out whether the aforesaid land belongs 

to the plaintiff or not. The plaintiff submitted that he purchased the said land 

vide a registered sale-deed as detailed above. However the plaintiff submitted 

a certified copy of the said Sale-Deed instead of the original sale-deed. The 

plaintiff deposed that the original Sale-Deed has been lost and hence he led 

secondary evidence to prove his claim. Now the crux of the whole matter is 

whether a sale-deed can be proved by leading secondary evidence under the 

provisions of the Chapter-V of The Indian Evidence Act 1872. I have given 

my  anxious  considerations  to  the  provisions  of  Chapter-V  of The Indian 

Evidence Act 1872 and the relation of the factual matrix of the instant case 

with such provisions of law. The question of proving the Sale Deed is a pure 

Page 6 of 10



question  of  law.  Reliance  can  be  had  to  Mst.  Sardaran  and  Ors.Vs. 

Sunderlal Baldeo Prasad and Ors. AIR1968 All 363,  Wherein it has been 

held that “absence of possession of the original sale deed does not mean  

that original sale deed has been lost - plaintiff have succeeded in proving  

the loss of the original deeds - entitled to lead secondary evidence – On the  

failure to prove loss of original sale deed-held that tendering of certified  

copies to prove contents of sale deed not permissible.”

Reliance can also be had upon  Rajammal Vrs Chinnathal AIR 1976  

Madras  4,  where  in  it  has  been  held  that  execution  and  attestation  of  

documents must be proved by atleast one attesting document. In the instant 

case the plaintiff claims that the original Sale-Deed has been lost and hence 

to prove the said deed he called for the official records from the office of the 

Sub-Registrar  Guwahati.  PW-4  being  authorized  by  the  Sub-Registrar 

deposed that the contains of the said sale-deed are written in register volume 

No. 30/70 page No. 164-165 on 05.12.1987. The same after being registered 

has been detailed in the said volume book. The plaintiff also examined PW-3 

who being the scriber of the Sale-Deed deposed that he drafted the Sale-Deed 

whereby the plaintiff purchased 2 Kathas of land from his brother Niranjan 

Das.  He is  an attesting  witness  to  the  said  Sale-Deed.  The plaintiff  after 

purchase of the land constructed his house upon the land. He deposed that, 

had the original Sale-Deed been placed before him he would have been able 

to say whose signature is there as a scriber. A fact contrary to the arguments 

advanced by the defendants that the scriber could not identify his signature.

 From the aforesaid scenario of facts it can be held that the plaintiff 

has  been  able  to  prove  that  the  original  Sale-Deed  has  been  lost  and 

accordingly has been able to prove the Sale-Deed exhibited by him from the 

contains  of  the  register  maintained  by  the  sub-registrar.  Under  the 

circumstances that the original has been lost the plaintiff is entitled to lead 

secondary evidence of the original. The plaintiff has been able to prove the 

document  as  per  the provisions of  Chapter-V of the  Indian Evidence Act  

1872. Such being the fact, the plaintiff has been able to prove that he has 

purchased the suit-land measuring 2 Kathas from one Niranjan Das. 

 Secondly it has been claimed by the plaintiff that the defendants are 

in possession of the suit-land and the defendant’s claim that the land over 

which they are in possession is a tauzi land and not the land of the plaintiff. 
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The Hon’ble appellate Court has vide Title Appeal No.37/01 has remanded 

back the case to this court with a direction to frame an issue as- “Whether the 

land measuring 2 Kathas pertaining to dag No. 2365 of K.P Patta No.828  

and land measuring 9 Lechas pertaining to Dag No. 2364 are different or  

not?” and then to appoint a local commission to carry out local inspection to 

ascertain the facts and to decide other issues framed earlier on the basis of 

materials on record.

 Accordingly  my  predecessor-in-office  framed  the  additional  issues 

and appointed a commission to carry out the local inspection to ascertain the 

aforesaid  facts.  The  commission  submitted  its  report  on  23.05.2012.  The 

Circle Officer Palashbari was appointed as the commissioner to carry out the 

inspection work.

 As discussed earlier and on the basis of the proof that the plaintiff 

purchased the suit-land from one Niranjan Das vide registered sale-deed it 

now remains to be determined whether the defendants are possessing the said 

suit land as claimed by the plaintiff. I have also perused the other documents 

of the plaintiff, the Jamabandi copy Exhibit-3 which go to show that the land 

measuring 2 Kathas in Dag No. 2365 in Patta No.828 is found mutated in the 

name of the plaintiff and it is the whole land measuring only 2 Kathas in 

respect of the said dag. So as per provisions of Order VII Rule 3 the revenue 

particulars given by the plaintiff in his plaint is found not unjust.

 Accordingly  as  per  discussions  made  above  and  as  regards  the 

additional  issues  I  have  perused  the  commission  report  at  length.  The 

commission report goes to show that the land covered by Patta No. 828 Dag 

No.  2365  measuring  2  Kathas  is  different  from  the  land  covered  by 

government Dag No. 2364 measuring 9 Lechas. The most important aspect of 

the report is that the Lakhi Das wife of Late Bijoy Das other than occupying 

the land on Dag No. 2364 is also occupying 1 Katha of land over Dag No. 

2365.  A  fact  which  is  in  corroboration  of  the  plaintiff’s  claim  that  the 

defendants are in possession over the plaintiff’s land. The other evidences on 

record  also  corroborate  the  claim  that  some  part  of  the  plaintiff’s  land 

covered by Dag No. 2365 is being occupied by the defendants.
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 In  the  result  the  claim of  the  plaintiff  that  the  suit  land  is  being 

possessed by the defendant stands affirmed and the plea of the defendant that 

they are not in possession of the suit-land has accordingly been negated.

 Accordingly the plaintiff has the right, title and interest over the suit-

land and is entitled to recover the possession of the suit.

 These issues are accordingly decided and go in favour of the plaintiff.

8.  Issue No. 1, 2 and 3: Under the present circumstances of the case 

both  these  issues  can  be  taken  together  for  better  appreciation  of  the 

evidence. On perusal of the pleadings and on appreciating the evidence on 

record it is evident that the suit is maintainable. The pleadings further reveals 

that the suit is properly valued and proper court fee has been paid. However 

under the present circumstance of the case and on the basis of the discussions 

made above and decisions arrived therein, it is redundant to discuss further 

on the issue of the suit being barred by law of limitations. As pleaded, on 

06.01.1993 the defendant has started to renovate the Tin-Chali and began to 

construct  the  pucca  house  and  on  22.02.1994  the  plaintiff  requested  the 

defendant to vacate the land and the house thereon but the defendant did not 

vacate the suit-land. The suit has been filed in the year 1994. Accordingly as 

regards the cause of actions of the suit, it seems that the suit has been filed 

within time.

 Accordingly the issues are decided.

9.  Issue No. 7: As discussed above and on appreciating the evidence on 

record it is evident that the plaintiff has the right, title and interest over the 

suit-land and is entitled to recover the possession of the suit-land. However 

under the present circumstance of the case and on the basis of the discussions 

made above and decisions arrived therein, it is redundant to discuss further 

on the issue of the entitlement of the plaintiff to other reliefs. No other reliefs 

are warranted under the present circumstances of the case.

 Accordingly the issues are decided.

10. ORDER
 In the conclusion the suit is decreed on contest with cost. 
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 The plaintiff has the right title and interest over the suit land. The 

plaintiff is entitled to recover the possession of the suit-land.

 Prepare decree accordingly. 

 Given under my hand and seal of this court on 18th day of December  

2012.

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1: Sri. Narayan Chandra Das.
Exhibit-1(1) to 1(6) : Revenue paying receipts.
Exhibit-2 : Certified Copy of the registered Sale-deed.
Exhibit-3 : Jamabandi Copy.

2. PW-2:  Krishna Kumar.
3. PW-3:  Ratheswar Das.
4. PW-4:  Pabitra Kumar Das

Defendant’s Witnesses
1. DW-1 Lakhi Bala Das.

Exhibit-A (1) to A(7) : Revenue receipts.
Exhibit-B : Pension papers.

Case Law Discussed
1. Mst. Sardaran and Ors.Vs. Sunderlal Baldeo Prasad and Ors. AIR1968 All 363.
2. Rajammal Vrs Chinnathal AIR 1976 Madras 4

Naguib Ahmed
Munsiff No.-3, Kamrup,

Guwahati.
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