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JUDGMENT

1. This prosecution in this case was initiated upon a complaint lodged 
by the complainant, Shri Madhu Tamuli against the accused persons 
namely, Shri Dhrubajyoti Tamuli, Kulendra Mohan Tamuli and Shri 
Dhiraj Tamuli alleging that the aforesaid accused persons had forged 
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the signature of one Shri Jyotirmoy Tamuli upon a petition praying 
for  mutation,  and  used  to  said  document  to  procure  an  order  of 
mutation from the Circle Officer.

2. The complainant had alleged that the predecessors in interest of the 
parties  to  this  case  namely,  Banshidhar  Tamuli,  Golok  Chandra 
Tamuli and Kamal Tamuli were brother and they owned a plot of 
land jointly. The complainant has stated that Banshidhar Tamuli died 
issueless leaving behind him his only wife, Lilabati Tamuli; as such 
after his death, the share of land owned by Banshidhar Tamuli came 
to be owned by his wife, Lilabati Tamuli. The complainant further 
stated  that  Golak  Chandra  Tamuli  died  leaving  behind  the 
complainant  herein  as  his  only  legal  heir  and  successor.  The 
complainant  has  further  alleged that  Kamal  Chandra  Tamuli  died 
leaving behind his four sons namely, Shri Jyotirmoy Tamuli and the 
three accused herein.

3. The complainant has stated that Lilabati Tamuli jointly owned a plot 
of  land  at  Santipur  in  Guwahati  after  the  death  of  her  husband 
alongwith Kamal Chandra Tamuli (predecessor in interest of accused 
and  Shri  Jyotirmoy  Tamuli).  According  to  the  complainant  the 
accused persons herein, after the death of Lilabati Tamuli, applied 
for the mutation of their names in place of Lilabati Tamuli by filing 
mutation  case  no:447/  02-03  and  430/  99-2000  before  the  Circle 
Officer. The complainant has stated that the accused herein had filed 
the application for mutation by forging the signature of their brother, 
Shri Jyotirmoy Tamuli  and obtained an order of mutation in their 
names, including the name of Shri Jyotirmoy Tamuli. 

4. The complainant has stated that when he came to know about the 
aforesaid mutation orders he inquired with Shri Jyotirmoy Tamuli 
and then Shri Jyotirmoy Tamuli told him that he never applied for 
any mutation before the Circle Officer; as such the complainant has 
alleged that the aforesaid three accused have forged the signature of 
Shri  Jyotirmoy  Tamuli  upon  the  application  for  mutation  and 
obtained the order for mutation.

5. The  complainant  has  alleged  that  the  accused  persons  have 
committed  the  offence  under  sections  465/468/471  IPC  by 
committing forgery and using the same for cheating.
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6. The accused persons were called upon to enter trial and after causing 
their appearance and after recording the evidence before framing of 
charge,  this  court  upon  finding  sufficient  materials  against  the 
accused  had  framed  the  formal  charge  under  sections 
465/468/471/34  IPC  and  the  said  charges  were  read  over  and 
explained to the accused to which the accused persons pleaded not 
guilty and claimed to be tried.

7. The complainant  examined himself  and Shri  Jyotirmoy Tamuli  in 
support of his case; whereas the defence declined to adduce evidence 
in support of their case.

8. The defence case is of total denial as is revealed from the trend of 
cross examination and the statement of the accused recorded under 
section  313  CrPC.  The  accused  have  stated  that  Shri  Jyotirmoy 
Tamuli had in fact signed upon the application for mutation; hence 
there is no forgery. The defence has denied having committed any 
forgery and had stated that Shri Jyotirmoy Tamuli had signed upon 
the said document in their presence.

9. I have heard the learned counsels for both the parties. 

10.Upon hearing and on perusal of record I have framed the following 
points for determination in order to arrive at a definite finding as 
regards the dispute in this case-

(1) Whether the accused persons, in furtherance of their common 
intention  have  committed  forgery  by  signing  upon  the 
application praying for mutation as Shri Jyotirmoy Tamuli and 
thereby committed offence under section 465 IPC?

(2) Whether the accused persons, in furtherance of their common 
intention  have  committed  forgery  by  signing  upon  the 
application  praying  for  mutation  as  Shri  Jyotirmoy  Tamuli 
with  the  intention  to  cheat  Shri  Jyotirmoy  Tamuli  or  the 
learned Circle Officer and thereby committed offence under 
section 468 IPC?

(3) Whether the accused persons, in furtherance of their common 
intention, had used as genuine a forged document knowing or 
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having reason to believe it to be forged and thereby committed 
offence under section 471 IPC?

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

POINT FOR DETERMINATION NO.1,2&3

11.All  the points  for  determination  are  taken together  for  discussion 
because the element of forgery is the sine qua non for all the points 
for determination and hence discussion of the same separately would 
involve duplication of discussion.

12.The complainant in this case namely, Shri Madhu Tamuli is not the 
aggrieved  person  and  he  is  also  not  the  witness  to  the  alleged 
occurrence. The complainant Shri Madhu Tamuli had merely set the 
criminal law in motion by lodging this complaint alleging that the 
accused  persons  had  committed  forgery  of  the  signature  of  Shri 
Jyotirmoy  Tamuli  upon  the  application  praying  for  mutation  in 
mutation case no:447/02-03 and 430/99-2000.

13.The  complainant,  Shri  Madhu  Tamuli  came  to  know  about  the 
alleged offence only when he asked Shri Jyotirmoy Tamuli about the 
application  for  mutation  which  was  preferred  before  the  Learned 
Circle  Officer.  The  complainant,  Shri  Madhu  Tamuli  (PW1)  has 
deposed  that  he  asked  Shri  Jyotirmoy  Tamuli  about  the  said 
application and then Shri Jyotirmoy Tamuli told him that he did not 
sign it and thus he (PW1) came to know that the accused persons had 
forged the signature of Shri Jyotirmoy Tamuli (PW2).

14.In view of the above no reliance could be placed upon the evidence 
of the PW1, Shri Madhu Tamuli, because his evidence is nothing but 
hearsay and cannot be relied upon.

15.The principal witness for the complainant is Shri Jyotirmoy Tamuli 
(PW2) because it was his signature which was allegedly forged upon 
the application preferred before the learned Circle Officer.
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16.The PW2,  Shri  Jyotirmoy  Tamuli  has  deposed  that  one  day  Shri 
Madhu  Tamuli  asked  him as  to  whether  he  had signed  upon the 
application  praying  for  mutation  of  their  names  over  the  land  at 
Santipur to which he replied that he had not signed upon any such 
application. The PW2 has deposed that thereafter he and Shri Madhu 
Tamuli  went  to  the Court  and he  saw the application  which was 
preferred in the said case. The PW2 has deposed that he confirmed 
by  looking  at  the  said  application  that  the  signature  which  was 
purported to be his signature was in fact not his signature. The PW2 
has identified the said application in Mutation case no: 447/02-03 
which  is  marked  as  exhibit  1  and  has  identified  the  signatures 
thereon which are marked as exhibit 1(2), 1(3) and 1(4) to be not his 
signature. The PW2 has also identified the application for mutation 
in Mutation case no:430/99-2000 which is marked as exhibit 2 and 
the signature thereon as exhibit 2(1), which according to the PW2 is 
not his signature.

17.The PW2 has further  deposed that  on coming to know about  the 
aforesaid forgery he gave an affidavit in the said case no:447/02-03 
and the said affidavit is marked as exhibit 3.

18.The PW2 was cross examined by the defence, but nothing material 
could  be  elicited  from  his  cross  examination  so  as  to  doubt  or 
disbelieve his evidence. The defence had merely tried to show that 
no wrongful loss was sustained by Shri Jyotirmoy Tamuli and that 
no gain accrued to the accused persons in view of the above forgery. 
The defence has not at all cross examined the PW2 regarding the 
execution of the said document. 

19.The  accused  persons  were  asked  during  the  recording  of  their 
statement  under  section  313 CrPC about  the  aforesaid  forgery  to 
which they had replied that the signatures in fact belonged to Shri 
Jyotirmoy Tamuli and that he had signed it in their presence. The 
accused persons have merely stated in their statement recorded under 
section  313  CrPC  that  Shri  Jyotirmoy  Tamuli  signed  in  their 
presence,  but  have  not  adduced  any  evidence  to  show  that  the 
signature in fact belonged to Shri Jyotirmoy Tamuli.

20.The  prosecution  has  sufficiently  proved  that  the  PW2,  Shri 
Jyotirmoy Tamuli  had not signed upon the exhibit  1  and that  his 
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signature was forged. The accused persons had merely stated in their 
statement  recorded  under  section  313  CrPC  that  Shri  Jyotirmoy 
Tamuli  signed  in  their  presence,  but  they  had  not  produced  any 
evidence to prove the same; as such it is held that the signature of 
Shri Jyotirmoy Tamuli was forged upon exhibit 1 and exhibit 2.

21.The learned counsel for the defence, Shri R. Bhuyan has contended 
that the prosecution has failed to show as to which of the accused 
persons had really forged the signature of Shri Jyotirmoy Tamuli; 
hence the accused persons cannot be said to have committed forgery. 
The learned counsel for the accused had stated that the PW1 as well 
as the PW2 have stated that they do not know as to who had forged 
the signature; hence the accused persons are liable to be acquitted.

22.The aforesaid contention of the defence cannot be sustained because 
it  is  true that  there  is  no direct  evidence  to  the effect  as  to  who 
among  the  accused  persons  had  forged  the  signature  of  Shri 
Jyotirmoy Tamuli, but there are circumstantial evidence to the effect 
that the accused persons had forged the signatures of Shri Jyotirmoy 
Tamuli or had used the said document knowing it to be forged. The 
accused  persons  had  admittedly  used  the  exhibit  1  and  exhibit  2 
containing  their  signatures  and  the  forged  signature  of  Shri 
Jyotirmoy Tamuli; as such it was obligatory on their part to explain 
as to how they came in possession of the said document containing 
the forged signature of Shri Jyotirmoy Tamuli. The defence has not 
explained  as  to  how they  came  in  possession  of  the  said  forged 
document as such the only inference that can be drawn is that the 
accused  persons  had,  in  furtherance  of  their  common  intention 
forged the signature of Shri Jyotirmoy Tamuli and as such it is not 
necessary for the prosecution to show as to which one of the accused 
persons had in fact forged the same.

23.Even otherwise the accused persons had admittedly used the exhibit 
1 and exhibit  2 containing the forged signature of Shri Jyotirmoy 
Tamuli before the Circle Officer in the mutation case no: 447/ 02-03 
and 430/99-2000; as such, even if it is held that they had not forged 
the same, the circumstances indicate that the accused persons had in 
fact used the same knowing it to be a forged document. The accused 
persons have stated in their  statement  recorded under section 313 
CrPC that Shri Jyotirmoy Tamuli had signed upon the said document 
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in their presence, but the said plea is held to be not true; hence the 
only conclusion that can be drawn from the above fact is that the 
accused persons knew that  Shri  Jyotirmoy Tamuli  had not signed 
upon the exhibit 1 and exhibit 2.

24.The learned counsel for the defence has contended that even if it is 
assumed that the accused persons had signed upon the said document 
as Shri Jyotirmoy Tamuli then also it cannot be said that any forgery 
as defined under section 463 IPC has been committed because the 
prosecution has failed to show that any loss had been caused to any 
person.  Shri  R.  Bhuyan,  the  learned counsel  for  the  accused  had 
contended that the land belonged to the father of the accused persons 
and Shri Jyotirmoy Tamuli  and by filing the said application they 
sought for the mutation of the names of all the brothers (accused and 
Shri Jyotirmoy Tamuli) and in fact the mutation was also done in the 
name of all the four brothers; hence it cannot be said that any loss 
was occasioned to Shri Jyotirmoy Tamuli or any other person. The 
learned counsel for the accused has also relied upon the statement of 
the PW2 (Shri Jyotirmoy Tamuli) wherein the PW2 had stated that 
no  loss  to  any  property  was  occasioned  to  him  because  of  the 
aforesaid forgery to emphasize upon the argument that in the instant 
case at hand no loss was occasioned to any person.

25.The learned counsel for the accused have relied upon the judgment 
of the Hon’ble Apex Court in the case of Jibrail Diwan Vs State of 
Maharashtra [AIR 1997 SC 3424] and the case of Monica Bedi Vs 
State of Andhra Pradesh [ (2011)1 SCC 284] to show that if no 
loss or injury is caused to any person then the offence of forgery 
cannot  be said to  have  been committed.  I  have  gone through the 
aforesaid judgments and there is no controversy as regards the law 
relating to forgery which has been declared in the aforesaid cases.

26.In the case of Jibrail Diwan (supra) the accused had printed some 
invitation cards in the name of a Minister  without the consent  or 
authority of the said Minister for the reason of which the prosecution 
was launched against the accused in the said case for commission of 
forgery.  The  Hon’ble  Apex  Court  had  held  that  the  offence  of 
forgery was not committed upon the facts because according to the 
Hon’ble Apex Court no wrongful gain to anyone or wrongful loss to 
another was caused by the said act and further held that there was no 
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intention to defraud because no disadvantage resulted to any one, 
which but for the deception the person defrauded would have acted 
otherwise. The Hon’ble Apex Court had further observed therein that 
the function did take place as scheduled and the invitees enjoyed the 
same by their participation.

27.The learned counsel for the accused, Shri R. Bhuyan had contended 
that likewise in this case also no loss is occasioned to any person or 
no advantage is gained by the accused, because in fact the land was 
mutated in the name of all the four brother including Shri Jyotirmoy 
Tamuli.

28.In  order  to  fully  appreciate  the  arguments  put  forwarded  by  the 
learned  counsel  for  the  accused  I  would  like  to  refer  to  two 
judgments of the Hon’ble Apex Court wherein the law relating to 
forgery is discussed.

29.The  Hon’ble  Apex  Court  in  the  case  of  Dr.  Vimla  Vs  Delhi 
Administration  [AIR  1963  SC  1572] dealt  with  the  essential 
ingredients constituting the offence of forgery and had held that:

The definition of "false document" is a part of the definition of "forgery". 
Both must be read together. If so read, the ingredients of the offence of 
forgery relevant  to the present enquiry  are as  follows :  (1)  fraudulently 
signing a document or a part of a document with an intention of causing it 
to be believed that such document or part of a document was signed by 
another or under his authority; (2) making of such a document with an 
intention to commit fraud or  that  fraud may be committed.  In the  two 
definitions, both mens rea described in s. 464 i.e., "fraudulently" and the 
intention  to  commit  fraud  in  s.  463  have  the  same  meaning.  This 
redundancy has perhaps become necessary as the element of fraud is not 
the ingredient of other intentions mentioned in s. 463. The idea of deceit is a 
necessary  ingredient  of  fraud,  but  it  does  not  exhaust  it;  an  additional 
element is implicit in the expression. The scope of that something more is 
the subject of many decisions. We shall  consider that question at a later 
stage in the light of the decisions bearing on the subject. The second thing to 
be noticed is that in s. 464 two adverbs, "dishonestly" and "fraudulently" 
are used alternatively indicating thereby that one excludes the other. That 
means  they  are  not  tautological  and  must  be  given  different  meanings. 
Section 24 of the Penal Code defines "dishonestly" thus : 

"Whoever does anything with the intention of causing wrongful gain to one 
person  or  wrongful  loss  to  another  person,  is  said  to  do  that  thing 
dishonestly". 

9. "Fraudulently" is defined in s. 25 thus : 
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"A person is said to do a thing fraudulently if he does that thing with intent 
to defraud but not otherwise." 

10.  The word "defraud" includes an element of  deceit.  Deceit  is  not  an 
ingredient  of  the  definition  of  the  word  "dishonestly"  while  it  is  an 
important  ingredient  of  the  definition  of  the  word  "fraudulently".  The 
former involves a pecuniary or economic gain or loss while the latter by 
construction excludes that element.  Further,  the juxtaposition of the two 
expressions "dishonestly" and "fraudulently" used in the various sections 
of the Code indicates their close affinity and therefore the definition of one 
may  give  colour  to  the  other.  To  illustrate,  in  the  definition  of 
"dishonestly", wrongful gain or wrongful loss is the necessary ingredient. 
Both  need  not  exist,  one  would  be  enough.  So  too,  if  the  expression 
"fraudulently"  were  to  be  held  to  involve  the  element  of  injury  to  the 
person or persons deceived it would be reasonable to assume that the injury 
should be something other than pecuniary or economic loss. Though almost 
always an advantage to one causes loss to another and vice versa, it need 
not necessarily be so. Should we hold that the concept of "fraud" would 
include not only deceit but also some injury to the person deceived, it would 
be  appropriate  to  hold  by  analogy  drawn  from  the  definition  of 
"dishonestly" that to satisfy the definition of "fraudulently" it  would be 
enough if  there was a non-economic advantage to the deceiver or a non-
economic loss to the deceived. Both need not co-exist. 

30.It is seen from the above that the definition of forgery as provided 
under section 463 IPC comprises of “making a false document” and 
hence the definition of false document as provided in section 464 
IPC is integral to understanding the definition of forgery. The section 
464 IPC provides three manners in which a false document could be 
made and the first manner in which it can be made is if a person 
dishonestly  or  fraudulently  makes,  signs,  seals  or  executes  a 
document or part of a document, or makes any mark denoting the 
execution  of  a  document,  with  the  intention  of  causing  it  to  be 
believed  that  such  document/or  part  of  a  document  was  made, 
signed,  sealed  or  executed  by or  by  the  authority  of  a  person by 
whom or by whose authority he knows that it was not made, signed, 
sealed or executed, or at a time at which he knows that it was not 
made,  signed, sealed or executed. The above process of making a 
false document shows that not only the document has to be signed or 
sealed  or  executed  by a  person  intending it  to  be  believed to  be 
signed sealed or executed a another person, but the person doing so 
has to sign seal or execute the same “dishonestly” or “fraudulently”.

31.In the instant case at hand it is already held that the document in 
question was signed by the accused persons by forging the signature 
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of  Shri  Jyotirmoy  Tamuli  or  that  the  same  was  used  by  them 
knowing that it was not signed by Shri Jyotirmoy Tamuli; as such 
the only requirement to be satisfied in the instant case is to prove the 
“dishonest” or “fraudulent” intention of the accused persons. 

32.The word “dishonestly” is defined under section 24 IPC and it means 
the doing of any act with the intention of causing wrongful gain to 
one person or wrongful loss to another person. If I apply the above 
definition to the facts of this case it is seen that the accused persons 
had no dishonest intention, because they had applied for the mutation 
of their names in the land belonging to their father, which they were 
entitled  to  under  the  law,  and  further  they  had  prayed  for  the 
inclusion of  the name of Shri  Jyotirmoy Tamuli  in the said land; 
hence they had neither  obtained any wrongful  gain,  nor had they 
caused  any  loss  or  deprived  Shri  Jyotirmoy  Tamuli  from  any 
property.

33.The Hon’ble Apex Court in the case of Dr. Vimla (supra) had also 
defined the what fraud would mean and had held that “To summarize 
the expression "defraud" involves two elements, namely, deceit and injury 
to the person deceived. Injury is something other than economic loss that is, 
deprivation of property, whether movable or immovable, or of money, and 
it  will  include any harm whatever caused to any person in body,  mind, 
reputation or such others. In short, it is a non-economic or non-pecuniary 
loss. A benefit or advantage to the deceiver will almost always cause loss or 
detriment to the deceived. Even in those rare cases where there is a benefit 
or advantage to the deceiver, but no corresponding loss to the deceived, the 
second condition is satisfied.”

34.It is seen from the above that in order to constitute fraud, the two 
elements namely, deceit and injury has to exist.  In order to further 
clarify the position of law in this regard I would like to narrate in 
brief the facts of the case of Dr.Vimla (supra) and another case of 
G.S Bansal Vs Delhi Administration [AIR 1963 SC 1577] wherein 
also  the  Hon’ble  Apex  Court  had  the  occasion  to  deal  with  this 
subject. 

35.The brief facts of the case of Dr. Vimla (supra) is that Dr. Vimla had 
purchased a car in the name of her daughter Nalini and had obtained 
an insurance of the car in the name of her daguther Nalini and when 
the car met with accidents, she lodged the claim for compensation in 
the name of her daughter Nalini,  but she herself signed in all  the 
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aforesaid documents in the name of Nalini. In view of the above the 
case  was  lodged  against  her  alleging forgery.  The  Hon’ble  Apex 
Court had acquitted Dr. Vimla of the charges of forgery by holding 
that  on  the  facts  disclosed,  neither  Dr.  Vimla  got  any  advantage 
either pecuniary or otherwise by signing the name of Nalini in any of 
the said documents nor the Insurance Company incurred any loss, 
pecuniary or otherwise, by dealing with Dr. Vimla in the name of 
Nalini.  The Insurance  Company  would not  have acted  differently 
even if the car stood in the name of Dr. Vimla and she made the 
claims and received the amounts from the insurance company in her 
name. In view of the above facts the Hon’ble Apex Court had held 
that there was no “dishonest” or “fraudulent” intention of Dr. Vimla. 
The Hon’ble Apex Court had further observed that  “Dr. Vimla was 
guilty  of  deceit,  for  though  her  name was  Vimla,  she  signed  in  all  the 
relevant papers as Nalini and made the insurance company believe that her 
name was Nalini, but the said deceit did not either secure to her advantage 
or cause any non-economic loss or injury to the insurance company. The 
charge does not disclose any such advantage or injury, nor is  there any 
evidence to prove the same. The fact that Dr. Vimla said that the owner of 
the car who sold it to her suggested that the taking of the sale of the car in  
the name of Nalini would be useful for income-tax purposes is not of any 
relevance in the present case, for one reason, the said owner did not say so 
in his evidence and for the other, it was not indicated in the charge or in the 
evidence.  In  the  charge  framed,  she  was  alleged  to  have  defrauded  the 
insurance company and the only evidence given was that if it was disclosed 
that Nalini was a minor, the insurance company might not have paid the 
money. But as we have pointed out earlier, the entire transaction was that 
of Dr. Vimla and it was only put through in the name of her made minor 
daughter for reasons best known to herself. On the evidence as disclosed, 
neither was she benefited nor the insurance company incurred loss in any 
sense of the term.”

36.It is seen from the above that the Hon’ble Apex Court had, in the 
facts peculiar to the said case, held that no advantage was gained by 
Dr.  Vimla  by signing or  obtaining the policy  in  the name of  her 
daughter and further held that the Insurance Company had also not 
suffered any loss, nor would have acted differently because the entire 
transaction  was  entered  into  by  Dr.  Vimla  and  the  insurance 
company dealt with her at all point of time.

37.Now let me narrate the facts of the other case, i.e the case of G.S 
Bansal (supra) which goes on in this manner:
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38.The accused in that case was an Under Secretary in the Ministry of 
Home Affairs, Government of India, New Delhi, and was the son of 
one Janki Pershad. Janki Pershad held a ration depot in Delhi. In the 
year  1948  Janki  Pershad  purchased  three  Post  Office  National 
Savings Certificates of the face value of Rs. 250/- in the name of the 
Controller of Rationing, Delhi, and deposited the same with him as 
security. On February 21, 1952, Janki Pershad transferred the ration 
depot  in  favour  of  his  grandson,  S.  K.  Bansal,  the  son  of  the 
appellant. Thereafter, on April 16, 1952, Janki Pershad applied to the 
rationing authority for the release of the said security on the ground 
that he had transferred the concerned ration depot in favour of his 
grandson who had given a fresh cash security of his own. Before the 
said security given by him was released, Janki Pershad died on June 
1, 1952. On July 1, 1952, the rationing authority wrote a letter to 
Janki Pershad, not knowing that he had died, informing him that the 
security deposited by him had been released and that he should get 
the  pledged  certificates  transferred  in  his  favour  by  filing  in  the 
prescribed form sent with that letter and presenting the same along 
with the certificates returned at the post office. The prosecution case 
is that, as Janki Pershad had by that time died, the accused (his son) 
filled in the said form for transfer, affixed the signature purporting it 
to be that of his father, attested the said signature, and affixed the 
stamp of Ministry of Home Affairs, Government of India, beneath 
his own signature of attestation, and presented the said form and the 
certificates at the Post Office. Though the clerk at the Post Office 
had some  doubts  as  to  the  genuineness  of  the  signature  of  Janki 
Pershad,  on  an  assurance  given  by  the  appellant,  he  issued  fresh 
certificates  in  the  name  of  Janki  Pershad  on  July  12,  1952.  On 
September 3, 1952, the appellant signed the three certificates on their 
back as Janki Pershad in token of their cancellation and placed his 
own attestation and stamp of his office thereon. He gave a letter of 
authority  in  favour  of  Bhawani  Shankar,  a  daftri  attached  to  his 
office,  for  cashing  the  same.  Bhawani  Shankar  presented  the 
certificates  at  the  Post  Office  and received  Rs.  275/-  in  payment 
thereof,  on  his  furnishing  the  necessary  receipt.  The  encashed 
amount was paid to the appellant.  The prosecution had, therefore, 
prosecuted the accused for commission of forgery. The accused had 
in that case contended that no loss was occasioned to the post office 
because he was the only legal heir of his father and hence legally 
entitled to the receive the money. 

39.The Hon’ble Apex Court had rejected the aforesaid contention of the 
accused and held him liable for the commission of the offence of 
forgery because according to the Hon’ble Apex Court, the accused 
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had made the false document “dishonestly” because he had made a 
wrongful  gain  as  otherwise  he  would  have  to  obtain  succession 
certificate which would had entailed some monetary expenses. The 
Hon’ble  Apex  Court  had  further  held  that  the  accused  had acted 
“fraudulently” because  he  had  gained  advantage  by  signing  the 
same himself as he would have to otherwise satisfy the post office 
that  he  was  the  legal  heir  and  this  act  gave  him an uneconomic 
advantage.

40.The relevant observations of the Hon’ble Apex Court is reproduced 
below for ready reference:

“If a person who has given postal certificates as security to a department by 
taking them in the name of the said department dies, his heir can get the 
said  amount  by following two procedures,  namely,  (1)  after  obtaining a 
succession certificate, he can apply to the department concerned to release 
the  security  and  then  apply  to  the  postal  department  for  getting  the 
certificates cashed, and (2) if the current value of the certificates at the time 
of  the  death  of  the  holder  does  not  exceed  Rs.  5,000/-  he  can,  after  the 
expiry of three months from the date of the death of the holder, satisfy the 
Post Master General that he is the sole heir of the holder and after making 
the relevant declaration recover the said money. In one case he has to incur 
expenses for obtaining the succession certificate and in the other he has to 
wait for three months and thereafter produce evidence to the satisfaction of 
the Post Master General that he is the sole heir of the deceased holder of the 
certificates. In the present case, the appellant attested the signature of Janki 
Pershad on the reverse of the application form for the transfer of the Post 
Office National  Savings Certificates  in the name of  his  father,  got  fresh 
certificates  issued  in  the  name  of  his  father,  signed  the  name  of  Janki 
Pershad on the back of the three certificates in token of their cancellation, 
placed his own attestation and stamp of his office thereon, gave a letter of 
authority in favour of Bhawani Shankar as though it was given by Janki 
Pershad and received the money from the Post Office. By this process he 
got  not  only  the  certificates  which  stood  in  the  name  of  the  Ration 
Department  transferred  in  the  name  of  his  deceased  father  but  also 
received the money payable to his father. Two steps were involved in the 
process,  one  was  to  get  the  certificates  in  the  name  of  the  Ration 
Department to be transferred in the name of his father and the second was 
to receive  the money payable  to his  deceased father.  As the father died 
before  the  certificates  were  transferred  in  his  name  by  the  Ration 
Department, the appellant should have taken steps by informing that fact to 
the said authority and getting an application from the said authority to the 
Postal  authority  for  transferring  the  said  certificates  in  his  favour.  The 
rationing authority might not have given such an application to the Postal 
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authority  unless  a succession certificate  was produced by him. No rules 
have been placed before us which enable the rationing authority to agree 
for the transfer of the security given to it to a person claiming to be the heir 
of  the  owner  thereof  without  the  production  of  any  such  certificate.  In 
regard to the second process, the appellant would not have been able to get 
the  money  from  the  postal  department  within  three  months  without  a 
succession certificate and thereafter without producing necessary evidence 
of his heirship to the satisfaction of the Post Master General. This process 
entails delay, for the appellant can only apply to the postal authority after 
the expiry of three months and thereafter the payment depends upon the 
satisfaction of the officer concerned, which may entail further delay or even 
rejection, Be it as it may, on the facts his intention at the time when he 
made out the false documents was to short-circuit the alternative procedure 
open to him and receive the money without going through the expense and 
trouble involved therein.”

41.The Hon’ble Apex Court had further held that :

“On the said facts we have no doubt that the appellant had made the false 
documents  with  an  intention  to  cause  wrongful  gain  to  himself,  for  by 
adopting the aforesaid device he secured for himself a gain as otherwise he 
would have had to incur some expense for obtaining a succession certificate. 
Even  on  the  assumption  that  he  would  have  received  the  money  after 
satisfying the rationing authority and the Post Master General, he secured 
an advantage by  resorting  to  the  said  device,  as  he  was relieved  of  the 
trouble of satisfying the rationing authority and the postal authority that he 
was the sole heir of his father and avoided the risk of their refusal, which 
would  have  entailed  further  delay.  In  that  event  he  had  secured  an 
uneconomic advantage: in the former case he had made the false documents 
dishonestly and in the latter case fraudulently. In either case he committed 
forgery within the meaning of s.463 of the Indian Penal Code.”

42.In the light of the law laid down in the above two judgments, if I 
revert back the facts of the instant case at hand it is seen that the 
signature  of  Shri  Jyotirmoy  Tamuli  was  not  put  by  him  or  the 
document  executed  under  his  authority.  The accused  persons  had 
produced  the  said  document  before  the  learned  Circle  Officer 
praying for mutation of the names of all the four brothers, including 
Shri Jyotirmoy Tamuli. It is seen from the above that the accused 
persons have deceived the learned Circle Officer into believing that 
all the legal heirs, including Shri Jyotirmoy Tamuli had no objection 
to the mutation of their names and that all the legal heirs had joined 
in the application praying for mutation. Now if we revert back our 
attention to the judgment of Dr. Vimla (supra) it would be revealed 
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that the Hon’ble Apex Court had held that “deceit” alone without a 
corresponding  gain  or  advantage  would  not  come  under  the 
definition of “forgery”; hence we have to determine as to whether 
the  accused  persons  herein  had  obtained  any  economic  gain  or 
uneconomic advantage by deceiving the learned Circle Officer. The 
Hon’ble Apex Court had in the judgment of Dr. Vimla provided an 
illustration to drive their lordships point that deceit alone would not 
attract  forgery,  but  there  had  to  be  some  economic  gain  or 
uneconomic advantage. I have reproduced the illustration below:

"A tells B a lie and B believes him. B is deceived but it does not follow that 
A intended to defraud B. But, as it seems to me, if A tells B a lie intending  
that B should do something which A conceives to be to his own benefit or 
advantage, and which, if done, would be to the loss or detriment of B, A 
intends to defraud B." 

43.If we apply the above illustration to the facts of the instant case, it 
would be seen that  the accused persons  had deceived the learned 
Circle Officer into believing that all the legal heirs, including Shri 
Jyotirmoy Tamuli had signed the application for mutation and the 
accused persons had intended that the learned Circle Officer would 
act upon the above assumption that all the legal heirs had joined the 
application and to grant the mutation without any further inquiry or 
objection. I would be correct in holding that the accused persons had 
not made any economic gain and neither Shri Jyotirmoy Tamuli or 
the learned Circle Officer had suffered any wrongful loss, but the 
accused persons had obtained an advantage by their deceit,  as the 
learned Circle Officer  had granted the mutation by believing their 
deceit that all the legal heirs had joined the application for mutation 
and that  there  is  no objection of  any sort  from the stake  holders 
(legal heirs). If the accused persons only would have signed upon the 
application and had there been no forgery of the signature of Shri 
Jyotirmoy Tamuli,  then the learned Circle Officer would not have 
granted  the  mutation  without  issuing  notice  to  Shri  Jyotirmoy 
Tamuli, as he was the legal heir, and this act of issuance of notice 
and hearing Shri Jyotirmoy Tamuli would have occasioned loss of 
time and further the learned Circle Officer might have had to hear 
out  the  objection  of  Shri  Jyotirmoy  Tamuli,  if  any,  and then the 
learned Circle Officer might not have passed the order of mutation, 
which he had passed believing upon the deceit. In other words the 
learned Circle Officer might not have passed the order of mutation 
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had there been no forgery of the signature of Shri Jyotirmoy Tamuli; 
as such it is held that the accused persons had gained uneconomic 
advantage from the deceit.

44.The facts of the instant case is similar to the facts of the case of G.S 
Bansal  (supra)  wherein  the  Hon’ble  Apex  Court  had  held  that 
forgery was committed because the accused therein had gained an 
uneconomic  advantage  in  the  form that  he  used  a  short  cut  and 
gained advantage in the form of less consumption of time and also 
he avoided the trouble of satisfying the authorities that he was the 
only legal heir of his father and also avoided the risk of rejection of 
his application. Now coming back to the case at hand, it is seen that 
in  this  case  also,  even  if  there  is  no  economic  gain,  there  is  an 
uneconomic  advantage  which  had  been  obtained  because  of  the 
deceit  practiced  by  the  accused  persons  upon  the  learned  Circle 
Officer. In view of the above discussions it is held that the accused 
persons had committed forgery or used a forged document knowing 
it to be forged; hence punishable in the same manner as if they had 
forged the said document.

45.The definition of forgery as given under section 463 IPC provides 
that a person is said to commit forgery if he makes a false document 
with the intent to cause damage or injury to any person or public, or 
to support any claim or title,  or  to cause any person to part  with 
property, or to enter into any express or implied contract,  or with 
intent to commit fraud or that fraud may be committed. In the instant 
case at hand it is already held that the accused persons had made or 
used a false document, and further the said false document was made 
with  intent  to  support  their  claim  or  title  over  the  plot  of  land 
belonging  to  their  father,  and  it  is  further  held  that  the  accused 
persons had made the false document with intent to commit fraud, as 
such it is held that the accused persons have committed the offence 
of  forgery.  The fact  that  the false  document  was  filed before  the 
learned Circle Officer to sustain their claim over the land and also to 
defraud  the  Circle  Officer  into  believing  that  all  the  sons  of  the 
deceased landholder had joined in the application for mutation and 
thereby to obtain the order of mutation without delay and without 
satisfying the learned Circle  Officer  regarding the  genuineness  of 
their claim, shows that the said document was used with the intent to 
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defraud; hence it is seen that all the ingredients of forgery is present 
in the facts of this case.

46.The accused persons are charged in the instant case under section 
468  IPC  which  provides  for  the  punishment  if  the  forgery  is 
committed with the intention to cheat. The definition of “cheating” is 
provided under section 415 IPC which is reproduced below:

“Whoever  by  deceiving  any  person,  fraudulently  or  dishonestly  
induces  the  person  so  deceived  to  deliver  any  property  to  any  
person, or to consent that any person shall retain any property, or  
intentionally induces the person so deceived to do or omit to do  
anything which he would not do or omit if he were not so deceived,  
and which act or omission causes or is likely to cause damage or  
harm to that person in body, mind, reputation or property, is said  
to cheat.”

47.If the above definition of cheating is applied to the facts of this case, 
it  is seen that no cheating had in fact taken place, because in the 
instant  case no person has been deceived to deliver  any property, 
either tangible or intangible and further no person is so deceived as 
to  do  something  or  omit  to  do  something  which  act  might  have 
caused damage or harm to that person in body, mind, reputation or 
property. The learned Circle Officer was deceived, and because of 
the  deceit  he  had  passed  the  order  of  mutation,  but  he  had  not 
suffered  any  damage  of  harm  to  his  body,  mind,  reputation  or 
property in this  case,  and neither  had he stated so or  complained 
about the same; as such it is held that the forgery was not committed 
with the intention to cheat; hence it is held that no offence had been 
committed under section 468 IPC.

48.The accused persons were further charged with commission of the 
offence  under  section  465  and  471  IPC.  The  section  465  IPC 
provides  for  the  punishment  for  the  commission  of  forgery  and 
section  471  IPC  provides  that  if  any  person  uses  any  forged 
document as genuine then he would be punished in the same manner 
as if he had committed forgery. 

49.The learned counsel for the accused persons had argued that there is 
no evidence on record as to who amongst the accused persons had in 
fact  forged  the  signature  of  Shri  Jyotirmoy  Tamuli  as  such  the 
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accused persons cannot be punished for the offence of forgery. It is 
true that the evidence on record does not show as to who among the 
accused persons or if any other person had forged the signature of 
Shri Jyotirmoy Tamuli, but there is enough materials on record to 
show that the accused persons had used the said false document as 
genuine  before  the  learned  Circle  Officer  as  such  they  can  be 
punished for the commission of the offence of forgery in view of 
section  471  IPC  which  provides  that  whoever  fraudulently  or 
dishonestly  uses  as  genuine  a  document  which  he  knows  or  had 
reason to believe to be a forged document shall be punished in the 
same manner as if he had forged the document. 

50.The  accused  persons  were  asked  during  their  examination  under 
section 313 CrPC regarding the use of the aforesaid document before 
the learned Circle Officer to which all the accused persons had stated 
that Shri Jyotirmoy Tamuli had signed over the document in their 
presence, but it is already proved beyond reasonable doubt that Shri 
Jyotirmoy Tamuli had not signed upon the said document, hence the 
only conclusion that can be drawn from the above is that the accused 
persons  are  lying that  Shri  Jyotirmoy  Tamuli  had  signed in  their 
presence and that they had used the said document knowing it to be 
forged. 

51.The section 471 IPC does not create any substantive offence, but is 
an enabling provision which provides for a rule of evidence whereby 
the court can punish a person even if he has not himself forged a 
document, but have used the said forged document knowing it to be 
false.  In  view of  the above discussion  it  is  held that  the accused 
persons have committed the offence of forgery and as such they are 
punishable  under  section  471  IPC  which  provides  for  the  same 
punishment as for the offence of forgery as provided under section 
465 IPC. 

52.The learned counsel  for  the  accused  persons  had relied  upon the 
judgment of the Hon’ble Gauhati High Court in the case of  Pura 
Lodar Vs Deputy Commissioner, Papumpara District [ (2003) 1 
GLR 359] to show that no offence of forgery have been committed. 
The aforesaid judgment is not applicable in the facts of this case, 
because the Hon’ble High Court  had acquitted the accused in the 
said case by holding that the accused had merely prepared for the 
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commission of forgery, but the said offence was not completed. In 
the said case the accused had printed some cash memos of different 
petrol pumps, but he was caught while going to take delivery of the 
said cash memos; hence the Hon’ble High Court had held that the 
offence  was  in  the  stage  of  preparation  and  hence  acquitted  the 
accused,  but in the instant case at hand the offence was complete 
because  the  learned  Circle  Officer  was  deceived into  passing  the 
order for mutation.

53.The  learned  counsel  for  the  accused  had  further  relied  upon  the 
judgment of the Hon’ble Apex Court in the case of Gopalakrishna 
Menon Vs D. Raja Reddy [AIR 1983 SC 1053] to show that this 
case  is  not  maintainable  because  no  complaint  is  lodged  by  the 
Court. The learned counsel for the accused had contended that the 
forged document was used before the learned Circle Officer which is 
a Court; hence in view of the bar for taking cognizance as provided 
under section 195 CrPC, this case is not maintainable.  The above 
contention of the defence is not sustainable because the bar under 
section 195 (1) (b) (ii) CrPC is applicable only when the forgery is 
committed to a document which is in the custody of the Court. In 
addition  to  the  above  the  judgment  of  Gopalakrishna  (supra)  is 
overruled by the Hon’ble Apex Court in the case of Sachida Nand 
Singh Vs State of Bihar [AIR 1998 SC 1121] wherein the Hon’ble 
Apex Court had held that the bar under section 195 (1) (b) (ii) CrPC 
would be applicable only when the document was in the custody of 
court when the alleged forgery was committed.

54.The learned counsel for the accused has further contended that the 
complainant Shri Madhu Tamuli does not have locus standi to lodge 
this complaint because he is in no way connected with the offence. 
The above contention of the defence is not sustainable because the 
concept of locus standi is foreign to criminal jurisprudence. The rule 
in  criminal  jurisprudence  is  that  the  criminal  law  can  be  set  in 
motion by any person, either aggrieved by the offence or not and 
only by way of exception, wherein a special procedure is prescribed 
that  the  criminal  prosecution  can  be  launched  only  by  a  special 
category of person. The offence of forgery does not fall under such 
category of special cases wherein any special procedure is prescribed 
for maintaining a criminal complaint; hence in view of the general 
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rule it is held that this complaint lodged by Shri Madhu Tamuli is 
maintainable.

55.In view of the discussions made above it  is held that the accused 
persons have committed the offence of forgery, but they have not 
committed forgery for the purpose of cheating; as such points for 
determinations are answered accordingly.

56.DECISION:   The  accused  persons  have  committed  the  offence  of 
forgery under section 471 IPC as such the point for determination 
no.3 is answered in the affirmative,  but the prosecution could not 
prove the other points for determination; hence they are answered in 
the negative, in favour of the accused persons.

57.In view of the discussions made above and the decisions rendered in 
the foregoing points for determination it is held that the accused had 
committed  the  offence  of  forgery  and  accordingly  the  accused 
persons are convicted under section 471 IPC.

58.The complainant in this case is the cousin of the accused and further 
Shri Jyotirmoy Tamuli whose signature was forged by the accused 
persons is the own brother of the accused persons. It is seen that all 
the parties to this case are related to each other. The facts disclosed 
in  the  case  further  reveals  that  the  accused  persons  had  indeed 
committed an offence and further the said act of the accused persons 
is both not acceptable and not permitted in law and in equity, but this 
court  cannot  ignore  the  fact  that  the  accused  persons  had  not 
intended  to  cause  loss  to  their  brother,  because  in  fact  they  had 
prayed for the mutation of the name of their brother, Shri Jyotirmoy 
Tamuli  over  the  land  in  question.  This  circumstance  acts  as  a 
mitigating factor in the instant case in favour of the accused persons. 
In addition to the above all the parties to this case are related to each 
other as such to preserve the feeling of brotherhood among them and 
to nullify any ill will  that may have crept up in their relationship 
because  of  the  conviction  sustained  in  this  case  I  am  of  the 
considered opinion that the benefits of the provision of Probation of 
Offenders Act,1958 should be extended to the accused persons. The 
accused persons are respectable persons of the society as such the 
conviction recorded in this case, would, in my opinion, be sufficient 
deterrent for the accused persons to restrain them from committing 
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any similar offence in future and so I do not think that the accused 
persons ought to be sentenced to imprisonment or sentenced to fine 
under  section  471 IPC.  Further  no  previous  conviction  is  proved 
against the accused persons.

59.The  offence  under  section  471  IPC  is  punishable  with  simple 
imprisonment which may extend to two years or with fine or with 
both;  and  further  no  previous  conviction  of  the  accused  for  any 
offence is proved as such the benefits of the provision of section 3 of 
the  Probation  of  Offenders  Act,1958  is  extended  to  the  accused 
persons. I have admonished the accused persons and have told them 
that their act of forgery is not acceptable and hence to refrain from 
any such act in future and to abide by the law of the land. I have also 
admonished them and asked them to refrain from any such short cut 
methods in future and to try and develop a friendly relation with 
their  brothers  by  forgetting  everything  and  to  forge  a  new 
relationship. I have also asked the complainant to forget everything 
and to forgive the accused persons.

60.Considering that the complainant had incurred expenses in bringing 
this case to the court and had helped this court in discovering the 
commission  of  this  offence,  even  though  he  was  not  directly 
involved in this  case,  I  find it  appropriate to place on record my 
sincere appreciation to his efforts and further I deem it fit and proper 
to award cost  of Rs.15,000/-  to be paid to the complainant  under 
section  5  of  the  Probation  of  Offenders  Act,1958.  The  cost  of 
Rs.15,000/- appears to be reasonable in the facts of this case because 
this  case  had  been  pending  for  nearly  eight  years.  This  cost  of 
Rs.15,000/-  would  be  shared  equally  among  the  three  accused 
persons to the extent of Rs.5000/- each and in default  they are to 
undergo simple imprisonment for one month each.

61.I further deem it fit and proper to award compensation of Rs.6000/- 
under  section  5  of  the  Probation  of  Offenders  Act,1958  to  Shri 
Jyotirmoy Tamuli for the mental pain, agony etc. caused to him and 
this compensation would be shared equally among the three accused 
persons  to  the  tune  of  Rs.2000/-  each  and  in  default  to  undergo 
simple imprisonment for fifteen days each.

TYPED BY ME

YUSUF AZAZ, SDJM(S) II, KAMRUP.
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62.The parties are directed to deposit the compensation amount and the 
cost within 30 days from today.

63.The accused are released after due admonition under section 3 of the 
Probation of Offenders Act,1958.

64.Furnish a free copy of the judgment to the accused persons.

65.The case is disposed of on contest.

Given under my hand and the seal of this court on this the 18th day of 
December,2012 at Guwahati.

Yusuf Azaz,
SDJM(S) II, Kamrup

APPENDIX

PROSECUTION EXHIBITS:

1) EXHIBIT 1- RECORD OF MUTATION CASE NO:447/02-03

2) EXHIBIT 2- RECORD OF MUTATION CASE NO:430/99-2000

3) EXHIBIT 3- AFFIDAVIT

4) EXHIBIT 4- INITIAL DEPOSITION

DEFENCE EXHIBITS

NONE

TYPED BY ME

YUSUF AZAZ, SDJM(S) II, KAMRUP.
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PROSECUTION WITNESSES

1) SHRI MADHU TAMULI

2) SHRI JYOTIRMOY TAMULI

DEFENCE WITNESSES

NONE

YUSUF AZAZ,
SDJM (S) II, KAMRUP

TYPED BY ME

YUSUF AZAZ, SDJM(S) II, KAMRUP.


