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Heading of Judgment in original suit/ case

In the original court of the Munsiff No. 4, Kamrup, Guwahati 

Present :- Mrs. Achma Rahman, AJS

Dated :- 18th December , 2012

MONEY SUIT NO. :- 152-09

   Smti Pranita Deka .

                                                                                   ….Plaintiff /Petitioner
                                    

                                                          Versus
                                      Sri Sachin Das.

                                 

This suit/ case coming on for final hearing on 06.12.12  in the presence of:-

Sri Hemen Nath  Advocate for the plaintiffs.

 And  Sri Talukdar,Sri Bhupen sarmaAdvocate for the defendants 

  And  having  stood  for  consideration  to  this  day,  the  court  delivered  the 

following judgment. 

                                                 JUDGEMENT

The plaintiff has instituted this suit for realization of Rs 1,50,000/. 

          Plaintiffs  case  in  brief  is  that,plaintiff  is  secretary  cum treasurer  of 

“Barhardiya Gawar Janahitakari santha “ at present a resident of BSNL Colony , 

Panbazar, Guwahati-1. It is sttaed that the defendant borrowed an amount of Rs 

1,50,000/ only as loan from the plaintiff by executing a hand note in presence of 

witnesses . It is stated that plaintiff vide Notice dtd 23.12.04  demanded to pay 

back  the  money to  which  defendant  promised to  repay  within 20.01.05.  It  is 

stated that again on 02.08.06 defendant acknowledged the loan and promised to 

repay within October 2006.



  It is stated that inspite of such assurances defendant had not paid the money 

and as such the instant suit.

   Defendant filed written statement denying and challenging inter-alia the claims 

of the plaintiff and further stated that he   never took loan from the plaintiff and 

further stated that in the month of April 2005 he approached the husband of the 

plaintiff Dhareswar Deka for financial assistence for his daughter,s marriage . It 

is stated that accordingly said Dhareswar Deka paid an amount of Rs 50,000/ to 

the defendant and obtained his signature in a stamp paper. It is further stated 

that the defendant paid the said amount in three equal installments but he was 

not returned the stamp paper . It is stated that the said stamp paper was forged 

by the plaintiff  to  file  the  instant  suit  and as  such  prayer  has  been  made to 

dismiss the suit.

  Upon perusal of pleadings of both the parties my ld predecessos had framed the 

following issues.

1.Whether the suit is maintainable?

2. whether the suit is barred by law of limitation?

3. Whether the defendant borrowed an amount of Rs 1,50,000/ as loan from the 

plaintiff by executing a hand Note on 3.11.04?

4. To what other reliefs the parties are entitled under law and equity?

Plaintiff examined four witnesses in support of her case in the form of 

PW1:-  Pranita Deka.

PW2:-Md Allauddin Laskar.

PW3:-Sri Naren Das.

PW4:-Minendra Narayan Borah.

 Plaintiff exhibited the following documents:-

Ext 1:- Copy of hand Note.
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Ext 2:-Copy of letter dtd 23.12.04.

Ext 3:- Copy of Letter dtd 31.12.04.

Ext 4:-Copy of declaration.

Ext 5:- Copy of legal Notice.

Ext 6:- Copy of Notice dtd 01.07.08.

Defendant adduced evidence of himself as Dw1.

  Heard Argument forwarded by Ld counsels of both the parties.

Discussion ,Decision and Reasons Thereof :-

 Let me discuss the relevant portions of evidence on record to decide the issues.

 ISSUE No 1 :-

            Defendant in his W.S stated that the suit is not maintainable but could not 

substantiate the same by producing reliable oral or documentary evidence and 

after going through the record I have not found any materials to hold that the 

suit is not maintainable.

   Issue no 1 is, thus, decided in favour of the plaintiff.

 ISSUE NO 2:-

            Plaintiff has stated that the cause of action arose on 23.12.04, 10.11.05, 

20.01.05, 02.08.06 and on all subsequent dates.PW1 in his evidence stated that on 

23.12.04 plaintiff sent a demand notice to the defendant demanding him to pay 

back the loan amount.  It  is  stated that  defendant  vide  his  reply  dtd 31.12.04 

admitted  his  liability  and  subsequently  on  02.08.06  admitted  his  liability  by 

signing a declaration. During cross examination, the testimony of the plaintiff 

remained  unrebutted.  Defendant  though stated  that  letter  dtd   31.12.04   and 

declaration dtd 02.08.06 were neither  written nor signed by him but failed to 

substantiate the same. Moreover PW 3 , the  writer of the hand note,  supported  

plaintiffs case and stated that he wrote the hand note as per instruction of the 

plaintiff  and  in  presence  of  witnesses  namely  Md  Allauddin  Laskar,   Sajjad 

Ahsan and Jiten Kalita, who put their respective signatures in the hand note. Md 
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Alauddin  Laskar  deposed  as  PW2 and he  supported  the  plaintiffs  case.  The 

evidence of PW2 and PW3 could not be rebutted by the defendant.

           The signature in Ext 3 and 4, which were denied by the defendant, along 

with Specimen signatures of defendant both in English and Assamese were sent 

to Forensic Science Laboratory for expert opinion and the opinion was exhibited 

as Ext 8 and ext 9 wherein it was opined that the  signature in ext 3 and 4 are of  

the  defendant.  Moreover  Deputy  Director  ,  Questioned  Document  Division  , 

Director of Forensic Science Assam, Mr Minendra Narayan Baruah deposed as 

PW4. He exhibited forwarding letter, his opinion and  reasons for his opinion as 

ext  7,8 and 9 respectively.  He proved exhibit  Ext 7(1) ,8(1) and 9(1) to be his 

signatures.  PW4  was  not  cross-examined  by  the  defendant  and  as  such  his 

evidence remained unrebutted.

           In view of the above fact and circumstances,  I am of the considered  

opinion I am of the opinion that the evidence of the plaintiff is more believable 

and trustworthy than that of the defendant and as such I hold that the signatures 

in ext 3 and 4 are of the defendant .Therefore. though the first cause of action 

arose on 23.12.04 but defendant vide ext 4 dtd 2.08.06 had acknowledged his 

liability and as such limitation would run a fresh from 2.08.06 and instant suit is 

filed on 25.02.09 and as such I am of the considered opinion that the suit is not 

barred by limitation.

ISSUE NO 3:-

                DW1 in his evidence stated that he never took loan from the plaintiff  

rather he borrowed Rs 50,000/ from the husband of the plaintiff on account of 

his daughters marriage in the month of April 2005 . In his chief he further stated 

that at that time husband of the plaintiff took his signatures in a blank stamp 

paper.  

          During cross-examination he admitted his signatures in the money bond 

ext 1. He further stated that he did not took any loan for his daughters marriage 

in the year 2005 and that he never approached the husband of the plaintiff in the 

month of April 2005 for financial assistance.
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  During cross-examination he denied the receipt of Advocate notice  and Ext 3 

and 4 to be his letters, wrote to defendant.

          From the above evidence, it appears that the version of the defendant is  

contradictory. Moreover it has already been decided that the signatures in ext 3 

and 4 are of the defendant wherein he has admitted his liability.

              Defendant though stated that he repaid the loan of Rs 50,000/ to the 

husband of the plaintiff but could not prove the same either by producing oral or 

any documentary evidence, whereas the contents of plaintiff  is supported both 

by both oral and documentary evidence and as such I don’t find any reason to 

disbelieve the plaintiff.

            In view of the above discussion I am of the considered opinion that 

defendant failed to substantiate that the contents of Ext 1 are false and wrote 

behind his back and as such I hold that defendant borrowed an amount of Rs 

1,50,000/ from the plaintiff by executing a hand note on 3.11.04.      

ISSUE NO 4 :-

         From the decisions arrived in the aforesaid issues, I am of the considered 

opinion that the plaintiff is entitled to the decree as prayed for. That apart, the 

plaintiff is entitled to the cost of the suit.

                                                ORDER

          In view of materials on record the suit of the plaintiff is decreed on contest 

with cost. It is hereby decreed that plaintiff is entitled to recover Rs 1,50,000/ 

from the defendant  with interest  @ 10 % from   3.11.04 till  realization of  the 

decreetal amount.

 Prepare the decree accordingly.

Given under the seal and hand of this court in this 18th day of December 2012.

  

                                          MUNSIFF NO 4 ,KAMRUP,GUWAHATI
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                                            APPENDIX

A. Plaintiffs witnesses- PW1:-  Pranita Deka.

PW2:-Md Allauddin Laskar.

PW3:-Sri Naren Das.

PW4:-Minendra Narayan Borah.

B.  Plaintiffs exhibit:-

Ext 1:- Copy of hand Note.

Ext 2:-Copy of letter dtd 23.12.04.

Ext 3:- Copy of Letter dtd 31.12.04.

Ext 4:-Copy of declaration.

Ext 5:- Copy of legal Notice.

Ext 6:- Copy of Notice dtd 01.07.08.

C. Defendants Witness :- Sri Sachin Das.

D. Exhibit of the defendant :- Nil

                                           Munsif No 4, Kamrup,Guwahati.
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 the agreement was illegally registered by the plaintiff without any intimation to 

them.  It  is  stated  that,  the  plaintiffs  and  the  defendants  entered  into  an 

unregistered agreement on 5.02.05, regarding management of the said stall, but 

as per rules for allotment, of Gauhati Municipal corporation, no allotment of stall  

of the whole sale market can be transferred to any other person, so the agreement 

dtd 5.02.05 was never been given effect by the parties . It is further stated that 

defendant  no  1,  by  deed  of  revocation  no  990/2007,  has  revoked  his  earlier 

power of attorney 4212 dtd 5.02.05 and by another power of attorney, deed no 

992/07, appointed defendant no 2 as his sole constituted attorney and has been 

running  his  business  from  the  alloted  stall  no  13.  It  is  stated  that,  by 

manipulating earlier agreement dtd 5.02.05,  plaintiffs have illegally registered 

the said deed without any intimation to the defendants . 

9



      In view of the aforesaid fact situation, prayer is made for dismissal of the suit  

and to decree the counter claim.

My ld predecessor had framed the following issues :-

                                      ISSUES

1. Whether the suit is barred by limitation?

2. Whether the defendant no 1 mortgaged/pledged his fish stall no 13 in 
favour of the plaintiff and defendant no 2 for consideration of amount of 
Rs 1,90,000/?

3. Whether there was a subsequent registered agreement embodying the 
terms of earlier unregistered agreement dtd 5.02.05?

4. Whether  the  agreement  dtd  5.02.05 and the  registered  agreement  dtd 
20.02.07 are binding upon the executing parties and is still in force?

    5. whether the agreement dtd 5.02.05  registered on 20.02.07 vide deed no 
1038 is liable to be cancelled?

6. To what  relief  the parties are entitled ?

Plaintiff, in support of his case, examined the following witnesses :-

           PW 1 :- Sri Munna Jaiswal. 

           Pw2 :- Dibakar Sarma, Sub Registrar.       

            

  Plaintiff exhibited the following documents:-

             Ext 1:- Certified Copy of registered deed no 1038/07.

              Ext 2:- Certified copy of power of attorney deed no 992/07.

               Ext 3:-Certified copy of deed No 1038/07.

  Defendant adduced the following witnesses:-

               DW1- Sri Sabhai Kewat.

               DW2 :- Sri Om Prakash Yadav.

Defendants exhibited the following documents:-

Ext  Ka: Agreement dated 20-02-07. 

Ext  Kha: Trade License. 

Ext Ga 1 to Ga 6:- Monthly rent receipt and License fee.

Ext Gha:- Certified copy of deed No 990/07.

Ext Gha-1:- Copy of receipts.

Ext Sa :- Certified Copy of deed no 2865/07.

Ext Sa-1:- Copy of Receipt.
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Exhibit –Cha:- Certified Copy of deed No 1038/07.

 Heard  Ld  counsel  of  both  the  sides.  I  have  also  gone  through  the  written 

argument of the defendants.

 DISCUSSION, DECISION AND REASONS THEREOF :- 

ISSUE NO 1 :- 

       Plaintiff, in their plaint, stated that the cause of action for the suit arose on 

5.02.05, 20.02.07, 2.03.07, 30.04.07 and on subsequent dates. PW1, in his evidence, 

stated that an agreement was executed between defendant no 1  as first party and 

plaintiffs  defendant  no  2  as  second party  on  05.02.07.   The  execution  of  the 

agreement ,dtd 5.02.07, was admitted by defendant no 1 in his cross-examination.

  Instant  suit  for  declaration  is  filed  on  01.03.07  and  as  such  I  am  of  the 

considered opinion, that the suit is not barred by limitation.

.Issue no 2:-

Plaintiff, in his examination in chief, stated that consequent upon arrangement of 
Rs 1,90,000/, by the plaintiffs and defendant no 2 , defendant no 1 executed an 
agreement, on 5.02.05,  whereby he admitted his liability to the extent of Rs 
1,90,000/ and also handed over the possession and charge of fish stall no 13 of 
Paltan bazar Fish Market to the plaintiffs and defendant no 2 . During cross-
examination,  he stated that he has not filed the original  agreement, dtd 05.02.05, 
rather he has filed a photocopy of the said deed and there is no date mentioned 
in the first page of the agreement. 

         During cross-examination,  he stated that they went to the office of Sub-
Registrar to register the deed of 2005 . During cross-examination, it is further 
stated that the said fish stall was runed by the plaintiff and defendant no 2 but 
from last  one year defendant No 1 has been running the stall and the trade 
licence of the said stall also stood in the name of defendant no 1 . He further 
stated that he has not filed the tax paying receipts for the period when they were 
running the stall.

    Defendant no 1, in his evidence, stated that the agreement dtd 5.02.05 was 
prepared, regarding management of Fish stall No 13, but as per terms of 
allotment, made by Gauhati Municipal corporation, no allotment of stall of the 
whole sale market can be transferred to any other persons ,hence the said 
agreement was never given effect and as such power of attorney, being deed no 
4212, was executed whereby defendant No 2 and plaintiff no 2 was appointed as 
his attorney to look after the business. Subsequently, defendant no 1 revoked the 
said power of attorney and executed power of attorney, no 992/07,  appointing 
defendant no 2 as his sole constituent attorney . Deed of revocation is exhibited 
as ext Gha. Ext unga is the certified copy of deed no 992/07. Trade licence, in the 
name of defendant no 1, is exhibited as exhibit kha.
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   plaintiff failed to cross-examine  defendant no 1 regarding the enforcement of 
the  agreement dtd 5.02.07 and regarding the revocation of attorney No 4212 and 
subsequent to execution of power of attorney no 992/07 and as such the evidence 
of D.W1  remained unrebutted to that effect.

           From the above discussion, it is seen that there is no dispute regarding 
execution of deed dtd 5.02.07. Both the parties has admitted its execution 
.Admittedly, the said agreement was in possession of the plaintiffs but they 
failed to produce the original copy. Defendants have stated that the said 
agreement was not given effect due to restriction imposed by G.M.C, regarding 
transferring of allotment, and it is seen that plaintiff failed to rebut the evidence 
of DWs  to that effect moreover they failed to produce either the municipal tax 
paying receipts or any other documents to show that in pursuance to the 
agreement, plaintiffs along with defendant no 2 runned the business at any point 
of time. However the series of Tax paying receipts as well as the trade license 
shows that the said stall was in the name and charge  of defendant no 1.There is 
no materials available to hold that the stall was ever encumbered at any point of 
time by defendant no 1 to the plaintiffs.

     In view of the above, I am of the considered opinion that the evidence 
adduced by the defendants are more reliable and trustworthy than that of the 
plaintiff and as such I am of the considered opinion that the fish stall was never 
mortgaged/pledged to the plaintiffs.

    Issue No 2 is, thus, decided in favour of the defendants.

ISSUE NO 3:-

  PW1, in his evidence, stated that subsequently deed No 1038/07 dtd 20.02.07 
was registered. During cross-examination, he stated that in the year 2005, itself 
he handed over to his advocate the agreement of 2005 and he received the said 
document in the year 2007 after registration . He stated that there is no 
uniformity on typing in para no 8 with the other paras of the agreement and also 
there is less line spacing in para 8 in comparison to the other paras. It is 
suggested by the defendants that the agreement dtd 5.02.05 was registered on 
20.02.07  and therefore the plaintiffs failed to produce the original of the 
agreement dtd 5.02.07, to which plaintiff denied. 

       During cross-examination, he further stated that G.M.C gives allotments of 
stall in the Fish market and the allottee can’t transfer the allotment and allottee is 
only allowed to continue fish business and he does not know if the defendant no 
1 has already revoked the agreement dtd 5.02.07. 

    Pw2, Dibakar Sarma, the Sub Registrar, stated that ext ka is the registered 
deed, beingNo 1038, was registered by him.. He stated that clause 8 of the deed is 
cut by two parallel lines but there is no explanation  to that effect. He further 
stated that Ext 1 and Ext 3 are the certified copies of agreement dtd 20.02.07. In 
one of the certified copy , Ext 3 para 8 was cut as the original one  but in the 
another i.e in Ext 1  para is not cut. He further stated that in ext cha, certified 
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copy of registered deed no 20.02.07 exhibited by the defendants, there is no 
clause 8. Sub registrar further stated that he can,t say as to why and how in ext 
cha there is no clause 8.  

            During cross-examination, he stated that, as per procedure, a document is 
to be presented for registration within 90 days of its preparation and the stamp 
papers, received for the deed shall be registered within 7days/4 months but the 
stamp papers used in ext ka is dated 4.02.05 which was registered on 20.02.07. He 
further stated that the date, month and year was written in different ink, but 
there is no explanation to that effect. He further stated that provision of inserting 
thumb impression can be waived if the persons to the deed is known to the 
registrar and that he don’t know the parties to ext ka. He further stated that he 
can’t remember whether the executants of Ext ka appeared before him or not on 
the day of execution of the deed and that he also can,t  say whether clause 8 was 
there at the time of execution of the deed.

           There is no explanation regarding the cutting of clause 8 from the deed. 
There is also no proper explanation regarding the use  of different ink and 
writing in the date as well as clause 8.Plaintiff himself, in his evidence, stated 
that in the first page of deed, dtd 5.02.07,  there was no date inserted. From the 
evidence as well as perusal of the first page of the stamp paper, used in ext ka, it 
appears that the stamp paper was issued on 4.02.05 i.e one day prior to the 
execution of unregistered deed .Moreover, waiver by  Sub Registrar for the 
thumb impression, in spite of the fact that executants was not known to him, 
makes doubt on the execution of Exhibit Ka .

             From the above evidence on record, it is seen that execution of  ext ka 
becomes doubtful .

      As per section 23 of The Registration Act ,1908,  no document, other than a 
will,  shall be accepted for registration  unless presented for that purpose to the 
proper Officer within 4 months from its execution.

          From the above discussion, it is seen that the agreement dtd 5.02.05 was 
registered before Sub Registrar Guwahati on 20.02.07,  without  following due 
process of law, and that there is no subsequent agreement in terms of agreement 
dtd 5.02.07.

      Issue No 3 is, accordingly, decided against the plaintiff.

ISSUE NO 4,5 &6:-

From decisions arrived in Issue No 2 and 3, I am of the opinion that agreement 
dtd 5.02.05 and registered agreement dtd 20.02.07, are not binding upon the 
parties and not in force and  is liable to be cancelled. Defendant no 1 is entitled to 
carry on business from stall no 13 without any obstruction /interference from the 
plaintiffs. That apart, defendant is entitled to the cost of the suit.

ORDER
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         In view of the above discussions and decisions, the suit of the plaintiff is 

dismissed, whereas counter claim is decreed with cost. It is hereby decreed that 

agreement  dtd 5.02.05,  subsequently  registered on 20.02.07,  be cancelled.  It  is 

declared that defendant no 1 being allottee of Fish Stall No 13 is entitled to run 

his  business  without  obstruction  and  interference  of  the  plaintiffs,  unless 

allotment is cancelled in due process.

   Issue precept to the sub-Registrar Guwahati to note the fact of cancellation of 

the said deed registered on 20.07.12.

          Prepare the decree accordingly. 

                     Given under the hand and seal of this court on this the 15 th day of 

November, 2012 at Kamrup, Guwahati. 

                                                           Munsiff No. 4, Kamrup, Guwahati

APPENDIX

1.Witness for the plaintiff :-

                      PW 1 :- Sri Munna Jaiswal. 

                      Pw2 :- Dibakar Sarma, Sub Registrar.       

2. Witness for the defendant:- 

               DW1- Sri Sabhai Kewat.

               DW2 :- Sri Om Prakash Yadav.

3.    Exhibits for the plaintiff :- 

                         Ext 1:- Certified Copy of registered deed no 1038/07.

              Ext 2:- Certified copy of power of attorney deed no 992/07.

                Ext 3:-Certified copy of deed No 1038/07.

               

4. Exhibits for the defendant
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              Ext  Ka: Agreement dated 20-02-07. 

Ext  Kha: Trade License. 

Ext Ga 1 to Ga 6:- Monthly rent receipt and License fee.

Ext Gha:- Certified copy of deed No 990/07.

Ext Gha-1:- Copy of receipts.

Ext Sa :- Certified Copy of deed no 2865/07.

Ext Sa-1:- Copy of Receipt.

Exhibit –Cha:- Certified Copy of deed No 1038/07.

                                                          Munsiff No. 4, Kamrup, Guwahati
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