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C.R CASE NO: 4201 OF 2010
COMPLAINANT: M/S SHRIRAM TRANSPORT FINANCE COMPANY LTD Vs
ACCUSED: SHRI DULAL SEN

DISTRICT: KAMRUP
IN THE COURT OF THE SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

CR CASE NO: 4201/ 2010
U/S 138 N. I ACT

COMPLAINANT: SHRIRAM TRANSPORT FINANCE COMPANY 
LTD

VERSUS
ACCUSED: SHRI DULAL SEN

PRESENT : YUSUF AZAZ, SDJM, (S),II, KAMRUP

ADVOCATE FOR THE COMPLAINANT: SHRI K.R. BORA

ADVOCATE FOR THE ACCUSED: SHRI K. BHATTACHARJEE

OFFENCE EXPLAINED ON: 6/7/2011

EVIDENCE RECORDED ON: 30/5/2012, 6/9/2012

ARGUMENT HEARD ON: 19/10/2012

JUDGMENT DELIVERED ON:17/11/2012

JUDGMENT

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 
Instruments Act, 1881 alleging that the accused, Shri Dulal Sen had 
issued two cheques in favour of the complainant, Shriram Transport 
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Finance Company Ltd. which were dishonoured due to insufficient 
funds in the account of the accused.

2. The brief facts giving rise to the institution of this complaint case is 
that  the  complainant,  Shriram  Transport  Finance  Company  Ltd 
(hereinafter referred to as the complainant) advanced a loan to the 
accused to purchase a motor vehicle with a repayment schedule of 
monthly installments.

3. The complainant has alleged that the accused was a defaulter in the 
repayment of the loan as such the complainant issued several notices 
asking  the  accused  to  repay  the  balance  loan  amount.  The 
complainant had further alleged that the accused in order to repay the 
balance loan amount issued two cheques bearing no:296955 dated 
7/10/2010 for Rs.2,81,063/- and cheque no: 296954 dated 7/10/2010 
for Rs. 1,65, 474/- in favour of the complainant for the discharge of 
his liability. The complainant accordingly deposited the said cheques 
for encashment to his bank, but the same was returned unpaid by 
cheque return memo dated 18/10/2010 as the accused did not have 
sufficient funds in his account to honour the said cheque.

4. The  complainant  thereafter  issued  legal  notice  to  the  accused  on 
25/10/2010 demanding the amount of cheque, but the accused failed 
and neglected to pay the same even after receipt of the notice; as 
such the complainant lodged this complaint under section 138 of the 
Negotiable Instruments Act,1881.

5. The accused was called upon to enter trial and upon his appearance 
the  particulars  of  offence  under  section  138  of  the  Negotiable 
Instruments Act,1881 was explained to him to which he pleaded not 
guilty and claimed to be tried.

6. The complainant examined its representative Shri Champak Kumar 
Talukdar  in  support  of  its  case;  whereas  the  defence  declined  to 
adduce evidence.

7. The defence case is of total denial.  The accused has stated in his 
statement recorded under section 313 CrPC that he had obtained two 
loans  from  the  complainant  and  he  repaid  the  entire  loan.  The 
accused has further stated in his statement recorded under section 
313 CrPC that  he had issued two blank cheques for  the said two 
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loans in favour of the complainant, but as he had no liability, there is 
no question of payment of the cheque amount. 

8. I have heard the learned counsels for both the parties. The parties 
have also filed written arguments.

9. Upon hearing and on perusal of record I have framed the following 
points for determination in order to arrive at a definite finding as 
regards the dispute in this case-

(1) Whether  the  complaint  is  maintainable  on  behalf  of  the 
complainant company?

(2) Whether the accused issued the cheque for the discharge of 
any legally enforceable debt or liability?

(3) Whether the cheque was dishonoured for insufficient funds in 
the account of the accused?

(4) Whether the accused received the demand notice issued by the 
complainant regarding the dishonor of the cheque?

(5) Whether the accused has committed the offence under section 
138 of the Negotiable Instruments Act,1881?

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

POINT FOR DETERMINATION NO.1: ) Whether the complaint  
is maintainable on behalf of the complainant company?

10.The defence has contended that this complaint is not maintainable 
because  the  complaint  petition  was  initially  filed  by  one  Shri 
Ashraful  Hussain  and  later  on  Shri  Champak  Kumar  Talukdar 
represented the company without authorization. The learned counsel 
for the accused had contended that the complaint was initially lodged 
by Shri Ashraful Hussain, the area recovery manager of the company 
but he had not filed any authorization letter of the Board of Directors 
to file the complaint. The learned counsel for the accused has further 
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contended  that  later  on  during  the  pendency  of  the  trial  Shri 
Champak Kumar Talukdar, the Branch In Charge of the complainant 
company represented the complainant and adduced evidence in this 
case without leave of the court; hence he is also not competent to 
represent the complainant company as such the complaint is liable to 
be dismissed.

11.I  have  perused  the  complaint  filed  on  behalf  of  the  complainant 
company by one Shri Ashraful Hussain and later on represented by 
Shri  Champak  Kumar  Talukdar.  The  aforesaid  complainant  is  a 
company; as such it is a juristic person; hence it has to act through 
some natural  person duly authorized in this  behalf.  The company 
being a juristic person acts through its officials who can be said to be 
the “will” of the company. The company acts through its Directors, 
Managing  Directors,  Managers,  or  any  responsible  officer  of  the 
company. In the instant case at hand Shri Ashraful Hussain was the 
Area Recovery Manager which suggests that his job dealt with the 
recovery of loans advanced by the complainant company; hence it 
cannot be said that he was not authorized to lodge this complaint on 
behalf of the company. In addition to the above the aforesaid Shri 
Ashraful  Hussain  was  later  on  transferred  out  and  as  such  the 
complainant  was  represented  by  Shri  Champak  Kumar  Talukdar 
(PW1) who has deposed that  he is authorized by the complainant 
company to take steps in this case. The PW1, Shri Champak Kumar 
Talukdar had deposed that he was authorized by way of power of 
attorney  executed  by  the  Company  Secretary  to  represent  the 
company in the instant case. The PW1 has produced the said power 
of attorney and the same is marked as exhibit 1. The perusal of the 
exhibit 1 shows that the company secretary had authorized him to 
represent the company in the instant case and take all necessary steps 
on  behalf  of  the  company  including  adducing  evidence.  The 
company acts through its directors, managers etc. as such it can be 
safely held that Shri Ashraful Hussain is empowered to act on behalf 
of  the  company.  In  addition  to  the  above  the  subsequent 
representative  Shri  Champak  Kumar  Talukdar  has  produced  the 
power  of  attorney  authorizing  him  to  represent  the  complainant 
company; hence it is held that he is also authorized to represent the 
company.
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12.The  learned  counsel  for  the  complainant  has  relied  upon  the 
judgment of the Hon’ble Apex Court in the case of  M.M.T.C Ltd. 
Vs Medchi Chemicals & Pharma (p) Ltd. [ AIR 2002 SC 182] 
wherein the Hon’ble Apex Court had held that the requirement of 
section 142 of the Negotiable Instruments Act,1881 is that it should 
be instituted in the name of the company. The brief history of the 
instant case is that the Hon’ble High Court had held that it is only an 
Executive Director of the Company who has the authority to institute 
legal proceedings. It was held that the complaint could only be filed 
by a person who is in charge of or was responsible to the Company. 
It was held by the Hon’ble High Court that authorization must be on 
the date when the complaint is filed and a subsequent authorization 
does not validate the complaint. It was further held that the absence 
of authorization at the time of institution of the complaint is not a 
defect or irregularity which could be cured subsequently. It was held 
by the Hon’ble High Court that if the record does not disclose any 
authorization, then taking cognizance of the complaint was barred by 
Section 142(a) of the Negotiable Instruments Act. It had been held 
that  Senior  Manager  (who  had  lodged  the  complaints)  and  the 
Deputy  General  Manager  (who  was  substituted)  had  not  been 
authorized by the Board of Directors to sign and file the complaint 
on behalf of the Company or to prosecute the same. It is held that the 
Manager or the Deputy General Manager were mere paid employees 
of the Company and cannot institute a legal proceeding on behalf of 
the  company.  The  above  views  of  the  Hon’ble  High  Court  was 
challenged and the Hon’ble Apex Court rejecting the decisions and 
the reasons of the Hon’ble High Court held that it is not obligatory 
that only the Board of Directors could file the complaint empowered 
by  a  resolution.  The  Hon’ble  Apex  Court  had held  that  the  only 
requirement of section 142 of the Negotiable Instruments Act,1881 
is that the complainant had to be the “payee”, i.e the complaint had 
to be filed in the name of the complainant and could be filed any 
person  empowered  in  this  behalf.  The  Hon’ble  Apex  Court  had 
further held that even if there is any defect at the initiation of the 
complaint, i.e if it is not filed by any authorized person, then also the 
said  defect  could  be  rectified  at  later  stage  by  the  company  by 
sending  a  representative  who  is  empowered  in  this  behalf.  The 
observations of the Hon’ble Apex Court in this behalf is reproduced 
below for ready reference-
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10. In our view the reasoning given above cannot be sustained.  
Section 142 of the Negotiable Instruments Act provides that a  
complaint under Section 138 can be made by the payee or the  
holder in due course of the said cheque. The two complaints, in  
question are by the appellant Company who is the payee of the two  
cheques.

11. The Court has as far back as in the case of Vishwa Mitter v.  
O.P. Poddar reported in : 1984CriLJ1 , held that it is clear that  
anyone can set the criminal law in motion by filing a complaint of  
facts constituting an offence before a Magistrate entitled to take  
cognizance. It has been held that no court can decline to take  
cognizance on the sole ground that the complainant was not  
competent to file the complaint. It has been held that if any special  
statute prescribes offences and makes any special provision for  
taking cognizance of such offences under the statute, then the  
complainant requesting the Magistrate to take cognizance of the  
offence must satisfy the eligibility criterion prescribed by the  
statute. In the present case, the only eligibility criteria prescribed  
by Section 142 is that the complaint must be by the payee or the  
holder in due course. This criteria is satisfied as the complaint is in  
the name and on behalf of the appellant Company.

12. In the case of Associated Cement Co. Ltd. v. Keshvanand 
reported in : 1998CriLJ856 , it has been held by this Court that the  
complainant has to be a corporeal person who is capable of  
making a physical appearance in the court. It has been held that if  
a complaint is made in the name of a incorporeal person (like a  
company or corporation) it is necessary that a natural person 
represents such juristic person in the court. It is held that the  
Court looks upon the natural person to be complainant for all  
practical purposes. It is held that when the complainant is a body  
corporate it is the de jure complainant, and it must necessarily  
associate a human being as de facto complaint to represent the  
former in court proceedings. It has further been held that no  
Magistrate shall insist that the particular person whose statement  
was taken on oath at the first instance, alone can continue to  
represent the company till the end of the proceedings. It has been 
held that there may be occasions when different persons can 
represent the company. It has been held that it is open to the de  
jure complainant company to seek permission of the court for  
sending any other person to represent the company in the court.  
Thus, even presuming, that initially there was no authority, still  
the Company can at any stage rectify that defect. At a subsequent  
stage the Company can send a person who is competent to  
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represent the company. The complaints could thus nor have been 
quashed on this ground.

13.The ratio of the judgment referred to above shows that there is no 
requirement  that  the  complaint  has  to  be  filed  on  behalf  of  the 
company by the Board of  Directors  only  or  only on the basis  of 
resolution of the Board of Directors, but the same may be filed by 
the responsible officer of the company, but the only requirement is 
that the complaint under section 138 of the Negotiable Instruments 
Act,1881 is to be filed on behalf of and in the name of the company.

14.The  learned  counsel  for  the  accused  had  contended  that  Shri 
Ashraful  Hussain  was not  authorized by the company to file  this 
complaint; hence the complaint is liable to be dismissed. The learned 
counsel  for  the  accused  has  relied  upon  the  judgments  of  the 
Hon’ble Bombay Court in Ashok Bampto Pagui Vs Agencia Real 
Conacona Pvt Ltd [I (2008) BC 348] and another judgment of 
the  Bombay  High Court  in  Entertainment  Society  of  Goa Vs 
Ritza Wine Pvt Ltd [ I (2012) BC 367] and the judgment of the 
Madras  High  Court  in  The  Jawahar  Mills  Ltd  Vs  General 
Diffusions  [  II  (2007)  BC  402]  and  another  judgment  of  the 
Hon’ble  Madras  High  Court  in  Haryana  State  Co-operative 
Supply and Marketing Federation Ltd Vs Shree Olive Fabrics [ I 
(2008)  BC  54]  to  show  that  authorization  is  compulsory  for 
instituting a complaint by a company. I have perused the aforesaid 
judgments. The aforesaid judgments are not applicable to the facts of 
this  case  in  view of the judgment  rendered by the Hon’ble  Apex 
Court in the case of MMTC (supra) discussed above wherein it is 
held that the basic requirement of a complaint under section 138 of 
the Negotiable Instruments Act,1881 is that it should be filed in the 
name of the company and has to be represented by a natural person. 
The Hon’ble Apex Court in the above judgment has stated that even 
if there was no authority of the person filing the complaint on behalf 
of  the  company,  then  also  the  same  could  be  authorized  and 
regularized at later stage. In the instant case at hand even if it is held 
that the complaint was initially filed by Shri Ashraful Hussain who 
was not empowered to lodge this complaint, then also the said defect 
is cured and rectified at later stage because the company had sent 
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Shri  Champak  Talukdar  (PW1)  to  represent  it  and  he  is  duly 
authorized by power of attorney to file this complaint. 

15.The learned counsel for the accused had further contended that there 
is  no  resolution  of  the  Board  of  Directors  of  the  complainant 
company as such in the absence of any resolution to this effect this 
complaint cannot be maintained. The learned counsel for the accused 
has relied upon the judgments of the  Hon’ble Apex Court in the 
case of State Bank of Travancore Vs Kingston Computers India 
Private [ (2011) 11 SCC 524]  to support its above contention.

16.I have perused the aforesaid judgment. In the said case the Hon’ble 
Apex Court in the facts and circumstance peculiar to that case had 
held that the suit  was not maintainable because the same was not 
signed and verified by proper person on behalf of the company. In 
the said case one Shri Ashok Shukla claimed that he was one of the 
directors of the company and that he had been authorized by Shri Raj 
Shukla, the CEO of the company. The said Shri Ashok Shukla had 
himself  admitted  in  his  cross  examination  that  he  was  the  only 
Director of the company and that the company and that the Board of 
Director  had  passed  resolution  in  favour  of  the  CEO  to  take 
decisions  independently  and  accordingly  the  said  CEO  had 
authorized him to institute the said suit. The defendant in the said 
suit  had  challenged  the  status  of  the  plaintiff  company  and  also 
challenged the fact that Shri Ashok Shukla was not the director of 
the company and that no resolution was passed to this effect.  The 
Hon’ble Apex Court had held that in view of the clear denial of the 
defendant regarding the status of the plaintiff and the status of Shri 
Ashok Shukla, the burden lie upon the plaintiff to prove that Shri 
Ashok Shukla was appointed as the director of the company and that 
the Board of directors passed resolution to the effect that CEO could 
authorize another person to file suit on behalf of the company.

17.In the instant case at hand there is no dispute regarding the fact that 
the  complainant  is  not  a  company.  The  defence  had in  this  case 
merely contended that Shri Ashraful Hussain was not authorized to 
file this  complaint.  The defence  had not denied the fact  that  Shri 
Ashraful  Hussain  or  Shri  Champak  Talukdar  (PW1)  are  the 
employees of the complainant.
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18.The defence had also not disputed the fact that Shri Champak Kumar 
Talukdar is not the Branch In Charge of the company or that Shri 
Ashraful Hussain is not the Area Recovery Manager of the company, 
but the only contention of the defence is that Shri Ashraful Hussain 
or  Champak  Kumar  Talukdar,  being  the  employees  are  not 
empowered to represent the complainant. 

19.The Code of Criminal Procedure does not prescribe the procedure as 
to  who  could  lodge  a  complaint  on  behalf  of  the  company,  but 
section  305  of  the  CrPC does  provide  the  procedure  in  case  the 
accused is a corporation. The section 305 CrPC provides that in case 
the  accused  is  a  corporation,  then  the  corporation  may  appoint  a 
representative  for  the  purpose  of  inquiry  or  trial  and  such 
appointment  need  not  be  under  the  seal  of  the  corporation.  The 
section  305  CrPC further  provides  that  the  where  a  statement  in 
writing  purporting  to  be  signed  by  the  Managing  Director  of  the 
corporation or by any person having the management of the affairs 
of  the  corporation  to  the  effect  that  the  person  named  in  the 
statement has been appointed as the representative of the corporation 
is filed, the Court shall presume, unless the contrary is proved that 
person has been so appointed. 

20.Considering that there is no specific provision in the CrPC regarding 
the  procedure  to  be  followed  in  case  the  corporation  is  the 
complainant,  one  may  draw  inferences  from  section  305  CrPC 
regarding the manner in which the corporation is to be represented in 
case the corporation is the complainant. There is no basic difference 
between  the  representation  of  the  accused  company  and  the 
representation of the complainant company in a trial, because in both 
the instances, the company, being a juristic person is represented at 
the trial by a natural person appointed in this behalf and does all the 
acts on behalf of the company and all the acts which are required to 
be done in the presence of the accused is done in the presence of the 
said representative as sufficient compliance of the requirements of 
the code. In view of the above, the requirement of section 305 CrPC 
may be imported so as to include within its ambit the representation 
of the corporation in case the corporation is the complainant. 

21.In  view  of  the  above  discussion  it  can  be  safely  held  that  the 
corporation  may  be  represented  by  any  of  its  officials  who  is 
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appointed in  this  behalf  by the  Managing Director  or  any person 
having the management of the affairs of the corporation and there is 
no  specific  requirement  that  he  must  be  appointed  only  by  the 
resolution  of  the  Board  of  Directors.  Just  as,  in  the  case  of  the 
corporation being an accused, in the case of the corporation being a 
complainant also, the corporation can appoint its representative by a 
statement in writing to this effect by any of the directors or principal 
officer responsible to the affairs of the company

22.In  the  instant  case  at  hand  the  Company  Secretary,  Shri  Vivek 
Achwal had appointed in writing Shri Champak Kumar Talukdar as 
the  representative  of  the  company;  as  such  it  is  held  that  Shri 
Champak Kumar Talukdar is competent to lodge this complaint on 
behalf of the company. The power of attorney executed by Shri V. K 
Achwal authorizing Shri Champak Kumar Talukdar to represent the 
company is produced and the same is marked as exhibit 1 and the 
signature  of  the  Company  Secretary  is  identified  and  marked  as 
exhibit 1(a). There is nothing on record to doubt the genuineness of 
the exhibit 1; as such it is held that there is proper authorization by 
the complainant company to proceed with this complaint. Further the 
Hon’ble Apex Court had held in MMTC (supra) case that the defect, 
if any, in authorization can be rectified at later stages also; hence 
even if it is held that Shri Ashraful Hussain was not authorized to 
lodge this complaint, then also the said defect is rectified by filing 
the authorization at later stage.

23.Further the statement of the accused was recorded under section 313 
CrPC wherein the accused was asked regarding the representation of 
the  complainant  company  by  Shri  Champak  Kumar  Talukdar  to 
which the accused replied that he does not know about the said fact. 
The above response of the accused goes on to show that he is not 
aware  as  to  whether  Shri  Champak  Kumar  Talukdar  is  duly 
authorized or not. The accused had merely suggested to the witness 
of  the  complainant  that  he  is  not  authorized  to  represent  the 
complainant  to  which the witness  denied,  but  there is  nothing on 
record to doubt or disbelieve the said witness regarding his evidence 
that he is the duly authorized representative of the company.

24.In  addition  to  the  above  Shri  Champak  Kumar  Talukdar  had 
produced  the  original  dishonoured cheque,  and  the  cheque  return 
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memo  which  shows  that  he  is  authorized  by  the  complainant 
company to lodge this complaint, because otherwise Shri Champak 
Talukdar could not have in his possession of the above documents in 
original.

25.In view of the above discussions it is held that Shri Champak Kumar 
Talukdar is duly authorized by the complainant company; hence this 
complaint is maintainable.

26.DECISION:   The complaint is maintainable.

POINT FOR DETERMINATION NO.2&3: Whether the accused  
issued the cheque for the discharge of any legally enforceable debt  
or liability?// Whether the cheque was dishonoured for insufficient  
funds in the account of the accused?

27.Both the points for determination are taken together for discussion as 
they are intricately connected to each other.

28.The complainant has alleged that the accused had issued the cheques 
in question for the discharge of legally enforceable debt; whereas the 
accused has contended that he took the loan from the complainant, 
but he had repaid the entire loan. The accused has stated that the 
complainant took some post dated blank cheques before sanctioning 
the loan, but the said cheques are misused.  

29.The  complainant’s  witness,  Shri  Champak  Kumar  Talukdar  has 
deposed  that  the  accused  had  taken  loans  from  the  complainant 
company for purchasing his vehicles. The accused has also admitted 
to the above facts and stated in his statement recorded under section 
313 CrPC that he had taken two loans for purchasing two vehicles 
from the complainant company. The PW1, Shri Champak Talukdar 
has  further  deposed  that  the  accused  issued  two cheques  bearing 
no:296955 dated 7/10/2010 for Rs.2,81,063 and cheque no: 296954 
dated 7/10/2010 for Rs.1,65,474/- for the discharge of his debts. The 
said cheques are produced and marked as exhibit 2 and exhibit 3. 
The PW1, Shri Champak Talukdar was not at all cross examined as 
regards the advancement of the loan to the accused, and further there 
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is nothing on record to doubt or disbelieve the said statements of the 
PW1 as such it is held that the complainant had advanced the loans 
to the accused.

30.The defence had not disputed the fact that the cheques (exhibit 2 and 
exhibit 3) does not belong to the account of the accused and had also 
not disputed the signature of the accused over the said cheque. The 
main defence of the accused is that the said cheques were post dated 
blank cheques, but there is no material on record to show that the 
accused had in  fact  issued two blank cheques.  Mere explanations 
provided by the accused cannot be substituted for evidence. There is 
no material on record to show that the accused put his signature on a 
blank cheques (exhibit 2 and exhibit 3) and thereafter the words and 
figures in the said cheque was written without the consent  of the 
accused; as such the only presumption that can be drawn is that the 
words and figures were written first and thereafter the accused put 
his signature on the said cheque, because it cannot be expected that 
any person would put his signature on a blank cheque and hand over 
the same to another person.

31.In  addition  to  the  above  there  is  a  statutory  presumption  under 
section 139 of the Negotiable Instruments Act,1881 in favour of the 
holder of the cheque, that the cheque was issued for the discharge of 
debt. In the instant case at hand the cheque is admittedly issued by 
the accused; as such the only presumption that can be drawn in the 
absence of any evidence to the contrary, is that the said cheques were 
issued for the discharge of legally enforceable debt.

32.The  learned  counsel  for  the  accused  has  contented  that  the 
complainant  has  not  produced  the  statement  of  accounts  of  the 
accused; hence it cannot be held that there was any existing liability 
in the account of the accused. The complainant has discharged its 
initial burden by proving that the cheque was issued by the accused 
as such in view of the legal presumption provided under section 139 
of the Negotiable Instruments Act,1881 it can be held that the said 
cheques were issued for the discharge of legally enforceable debt. 
Considering the fact that the complainant has discharges its initial 
burden, the burden now shifts upon the accused to show the contrary, 
but in the instant case at hand there is no material on record to show 
that the accused had paid the entire loan amount. The accused has 
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contended that he had paid the entire loan amount, but the accused 
has  failed  to  produce  any  document  showing  that  he  had  made 
payments. The accused could have produced loan repayment receipts 
to show that he had made payments of the loan installments in full, 
but  no  such  document  is  produced;  hence  the  contention  of  the 
accused that he had repaid the loan is not believable.

33.The learned counsel for the accused has further contended that the 
complainant has failed to produce any written acknowledgement or 
agreement of the loan; hence the complainant has failed to prove that 
any loan was advanced. The said contention of the defence is not 
sustainable because the cheques (exhibit 2 and exhibit 3) itself are 
promissory  notes  acknowledging  the  factum  of  a  debt;  hence  no 
other separate acknowledgment is required to be produced. Further 
the  accused  has  admitted  that  he  took  two  loans  from  the 
complainant to purchase two vehicles.

34. The PW1 has produced the cheque return memos in respect of the 
dishonor of the aforesaid two cheques which are marked as exhibit 4 
and exhibit 5. I have perused the exhibit 4 and exhibit 5 and it shows 
that the said two cheques were dishonoured for insufficient funds. 
The accused has not disputed the factum of dishonor of the cheques. 
In  addition  to  the  above  the  section  146  of  the  Negotiable 
Instruments Act,1881 provides for a statutory presumption as regards 
the  genuineness  of  the  cheque  return  memo  issued  by  the  bank; 
hence it is held that the said cheque was dishonoured for insufficient 
funds in the account of the accused.

35.In view of the above discussions it is held that the cheques (exhibit 2 
and  exhibit  3)  were  issued  by  the  accused  in  favour  of  the 
complainant for the discharge of the repayment of the loan advanced 
by the complainant and that the said cheques were dishonoured for 
insufficient funds in the account of the accused.

36.DECISION:   The cheque was issued by the accused for the discharge 
of  a  legally  enforceable  debt  and  that  the  said  cheques  were 
dishonoured for insufficient funds in the account of the accused.
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POINT  FOR  DETERMINATIO  NO.4:  Whether  the  accused  
received the demand notice issued by the complainant regarding  
the dishonor of the cheque?

37.The PW1, Shri Champak Kumar Talukdar has deposed that after the 
receipt  of  the cheque return memos  (exhibit  4  and exhibit  5)  the 
complainant got a demand notice issued to the accused by registered 
post. The copy of the said notice is produced and marked as exhibit 
6. The complainant has also produced the postal receipt by which the 
said notice was issued to the accused and the same is marked as 
exhibit  7.  The PW1 has  further  deposed that  the said  notice  was 
served upon the accused and the acknowledgement card of the said 
registered post was received back by the complainant whereby the 
receipt of the notice was acknowledged.

38.I have perused the above exhibits and there is nothing on record to 
doubt or disbelieve the genuineness of the above exhibits. The postal 
receipt (exhibit 7) shows that the notice was sent by registered post 
duly  prepaid  and  addressed  to  the  accused  and  it  was  sent  on 
26/10/2010.  The acknowledgement  card  (exhibit  8)  further  shows 
that the same was received by the accused on 29/10/2010. 

39.The perusal of the exhibit 6 shows that it is demand notice whereby 
the factum of dishonor of the cheques (exhibit 2 and exhibit 3) are 
clearly mentioned and a demand is made to honour the amount of the 
said cheque.

40.The learned counsel for the accused has contended that the signature 
upon the acknowledgment card (exhibit  6) does not belong to the 
accused.  The  accused  was  asked  at  the  time  of  recording  his 
statement under section 313 CrPC as regards the address mentioned 
in  the  legal  notice  (exhibit  6)  to  which he  had  admitted  that  the 
address in the notice is his correct address. The accused has further 
admitted in his statement recorded under section 313 CrPC that the 
notice was received by his wife and he had identified the signature of 
his wife on the acknowledgment card. The fact that the notice was 
issued to his correct address and was received by his wife raises the 
presumption that the notice was received by the accused,  because 
there is no explanation as to why his wife would not have given the 
notice received on his behalf.
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41.The accused has not  examined his wife to show that  she had not 
delivered the notice to the accused as such it cannot be held that the 
wife of the accused had not handed over the notice to the accused. 

42.In the instant case at hand the demand notice was sent by registered 
post duly prepaid and addressed; as such there is a legal presumption 
that the said notice was duly served, and further there is no other 
material on record to dislodge the above presumption.

43.In  view of  the  above it  is  held that  the demand notice  was  duly 
served upon the accused.

44.DECISION:   The demand notice was duly served upon the accused.

POINT FOR DETERMINATION NO.5: Whether the accused has  
committed  the  offence  under  section  138  of  the  Negotiable  
Instruments Act,1881?

45.The  offence  under  section  138  of  the  Negotiable  Instruments 
Act,1881 is complete on the satisfaction of certain conditions which 
are that the cheque has to be issued on the account maintained by the 
accused and that the cheque has to be issued for the discharge of a 
debt or liability. It is further provided that the said cheque has to be 
deposited within six months of its issuance or within its validity and 
that the notice regarding the dishonor of the cheque for insufficient 
funds ought to be given within 30 days of the receipt of information 
regarding the dishonor. 

46.In the instant case at hand it is already held that the cheques were 
issued by the accused in the account maintained by him and that the 
said  cheques  were  dishonoured  due  to  insufficient  funds.  The 
cheques (exhibit 2 and exhibit 3) were issued in the instant case on 
7/10/2010 and it was presented within six months for encashment. 
The cheque return memos (exhibit  4 and exhibit  5) further shows 
that the said cheques were returned on 18/10/2010 for insufficient 
funds and that the demand notice was issued by the complainant on 
26/10/2010, which is within 30 days from the receipt of information 
of dishonor. The accused received the notice on 29/10/2010 and this 
complaint is instituted on 7/12/2010, which is within 30 days after 
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the lapse of 15 days from the date of receipt of demand notice; hence 
the complaint is lodged within the period of limitation.

47.In view of the above discussion it is held that all the ingredients of 
the  offence  under  section  138  of  the  Negotiable  Instruments 
Act,1881 are satisfied in the instant case and further the complainant 
has satisfied all  the requisites for  the institution of the complaint; 
hence it is held that the accused has committed the offence under 
section 138 of the Negotiable Instruments Act,1881

48.DECISION:   The accused has committed the offence under section 
138 of the Negotiable Instruments Act,1881.

49.In view of the discussions made above and the decisions reached in 
the foregoing points for determinations it is held that the accused has 
committed offence under section 138 of the Negotiable Instruments 
Act,1881 and as such the accused is convicted under section 138 of 
the Negotiable Instruments Act,1881.

50.I have heard the parties. I am not inclined to extend the benefit of the 
provisions  of  the  Probation  of  Offenders  Act,1958,  because  the 
offence committed is in the nature of an economic offence and the 
backbone of the nation depends on a healthy economy. Moreover the 
real intention behind the enactment of the said offence is to provide 
quick remedy to the payee or the holder of the cheque, and also to 
instill  a  sense  of  confidence  and  assurance  to  the  business 
community.

51.Considering the nature of the offence and the other attending facts 
and  circumstances  of  this  case,  the  accused  is  convicted  of  the 
offence under section 138 of the Negotiable Instruments Act,1881 
and he is  sentenced to undergo simple  imprisonment  for  10 (ten) 
months  and  further  to  pay  consolidated  compensation  of 
Rs.6,00,000/- (six lakhs) to the complainant as the total amount of 
both the cheques Rs.4,63,537/-  and about two years have elapsed 
from the date of institution of the complaint. It is further directed that 
the  accused  shall  undergo  simple  imprisonment  for  another  two 
months in default of the payment of consolidated compensation.

52.Furnish a free copy of the judgment to the accused immediately.
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53.The case is disposed of on contest.

Given under my hand and the seal of this court on this the 17th day of 
November,2012 at Guwahati.

Yusuf Azaz,
SDJM(S) II, Kamrup

APPENDIX

PROSECUTION EXHIBITS:

1) EXHIBIT 1- AUTHORITY LETTER

2) EXHIBIT 2 &3 - CHEQUES

3) EXHIBIT 4&5 - CHEQUE RETURN MEMOS

4) EXHIBIT 6- DEMAND NOTICE

5) EXHIBIT 7- POSTAL RECEIPT
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6) EXHIBIT 8- ACKNOWLEDGMENT CARD

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

1) SHRI CHAMPAK KUMAR TALUKDAR

DEFENCE WITNESSES

NONE

YUSUF AZAZ,
SDJM (S) II, KAMRUP

TYPED BY ME

YUSUF AZAZ, SDJM(S) II, KAMRUP.


