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District-Kamrup

In the  Original Court of Munsiff No. 2

Present-       S. Handique

Saturday     the   15th    day  of  Dec’2012

                                

                                

                              Money  Suit  No. 562/09

           

Radha Kanta Seal

                                                                                                     
                                                                                                 Plaintiffs

                                                            V

Manomati Pathak

                                                                                                                 
                                                                       Defendants

This suit coming for final hearing   on 03-12-12 in presence of 

  Mr.   Pranab Barman                        Advocates of the plaintiff

                                                                                          

  Mr.   D. Nandi                                           Advocates of the defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the  following 
judgment.  



JUDGMENT

M.S. 562/09

1. This is a suit for realization of Rs.73,000/-. The case of the plaintiff Sri  
Radha Kanta Seal is that the defendant is known to him and they have 
family relations. The defendant Smti. Manomati Pathak approached him 
on 30.06.2007 requesting  him to pay an amount of Rs.60,000/- as she 
was in  urgent  need of  the money.  The defendant  promised to  pay an 
interest of 3 % per month and to repay the principal amount with interest 
within  two  years  w.e.f.  30.06.2007.  The  defendant  executed  one 
promissory note in favour of the plaintiff in presence of witnesses. The 
plaintiff  asked the defendant many times to  repay the money but  the 
defendant did not show any interest in repaying the principal as well as 
the  interest  amount.  The  plaintiff  again  approached  the  defendant  on 
22.07.2009, but this time the defendant refused to pay and warned him 
not to come again seeking for his money. The plaintiff, therefore sent one 
legal notice to the defendant on 29.07.2009 to repay the principal amount 
of Rs. 60,000/- with interest within one week. The plaintiff alleges that the 
defendant has neither repaid the amount nor responded and has stated 
avoiding  him.  Hence,  the  plaintiff  has  filed  this  suit  for  realization  of 
Rs.60,000/- plus interest accrued since 30.06.2007 and for future interest 
at the rate of 10% since 01.09.09 till realization.

2. The defendant contested the suit on the grounds that the plaintiff has 
no right to sue, the suit is bad for non-joinder of necessary parties, there is 
no  cause  of  action,  etc.  The  defendant  denied  having  approached  the 
plaintiff for a loan. She also denied having executed any promissory note 
to the plaintiff. She other hand took the plea that since the plaintiff is her 
relative and well acquainted with her signature and he must have copied 
her signature. Thus she prayed for dismissal of the suit. 

The following issues were framed in this case by my Learned Predecessors:

ISSUES

1. Whether there is any cause of action for filling this suit?

2. Whether the defendant executed promissory note in favour of the 
plaintiff?

3. Whether the plaintiff is entitled to get a sum of Rs.73,000/-?

4. To what relief/reliefs the parties are entitled to?



Decisions and reasons thereof:

3. The plaintiff examined three witnesses in support of his case. 

The defendant examined two witnesses. Heard arguments from both the 
sides.

Decision on issue no.1

4. The plaintiff filed the suit alleging that the defendant took Rs.60,000/- from 
him  by  executing  a  promissory  note  and  did  not  repay  the  amount. 
Whereas the defendant has denied the case of the plaintiff in toto. Thus in 
my opinion there is certainly a cause of action for the suit. Issue no.1 is 
decided in the affirmative.

Decision on issue no.2

5.  P.W.1 Radha kanta Seal in his evidence on affidavit deposed that he paid 
Rs. 60,000/- to the defendant on 30.06.2007 and the defendant executed 
one promissory note in his favour. He has exhibited the promissory note as 
Ext.1  and  the  signature  of  the  defendant   as  Ext.  1(i).  In  his  cross 
examination  P.W.1  stated  that  the  defendant  approached  him  in  the 
morning of 30.06.2007 and he gave the money in the evening. According to 
him, Rs.60,000/- was lying at his home when he lent the money. Ext.1 was 
written by Bolo Ram Barman in his house at Nalbari. He denied that the 
defendant did not go to Nalbari on 30.06.2007 to sign Ext.1. He also stated 
that it was a working day and he had not taken any casual leave for the day.  
His residence as per the plaint is at Maidam Gaon, Beltola, Guwahati, but he 
is a permanent resident of Nalbari. He also stated that he was not at Nalbari 
for whole day on 30.06.2007. It also transpires that he later on admitted 
during cross that he was posed at Bongaigaon on 30.06.2007. He further 
testified that the defendant was not at Bongaigaon, but she approached him 
over telephone. He denied that Ext.1 was not written on 30.06.2007 so, he 
could not submitted with the plaint. From the case record it transpires that 
the promissory note was not filed with the plaint. But it was filed at the time 
of  ADR/Issues  and  the  court  accepted  it.  Hence,  it  forms  a  part  of  the 
record.

6.  P.W.2  Bolu  Ram  Barman,  stated  in  his  evidence  on  affidavit  that  the 
plaintiff  informed him that the defendant was in need of money. So, the 
plaintiff requested him to be present at the plaintiff’s house. According to 
P.W.2, the defendant came to the plaintiff’s house on 30.06.2007 and the 
plaintiff  asked  him  to  wite  the  promissory  note.  He  deposed  that  the 
plaintiff  paid  Rs.60,000/-  to  the  defendant  in  his  presence  and  the 



defendant  signed  the  promissory  note.  P.W.2  in  his  cross  examination 
deposed  that  he  reached  plaintiff’s  house  in  the  evening  when  the 
transaction took place.  He also  stated that  one Dulal  Baruah and family 
members of the plaintiff  were present at time of the  transaction which 
happened at plaintiff’s residence at Nalbari district.

7. P.W.3 Dulal Baruah stated in his evidence on affidavit that the transaction 
happened in front of him and he put his signature on the promissory note as 
a witness.  During cross examination he stated that  the plaintiff  works at 
Bongaigaon refinery and on 30.06.2007 the plaintiff did not go to his office. 

8. D.W.1 Manomati Pathak, denied the claim of the plaintiff in her evidence 
on affidavit as well. She denied having executed or signed Ext.1 and Ext.1(i). 
The evidence of D.W.1 remained uncontroverted during cross examination. 
D.W.2 Pradip Pathak is the son of the defendant. He denied in his evidence 
on affidavit that his mother ever took any loan from the plaintiff. He stated 
that  the  promissory  note  on  the  basis  of  which  the  plaintiff  is  claiming 
Rs.73,000/- is a fraudulent one. From his cross examination it appears that 
he has little knowledge about the case. 

9. After going through the evidence on record it transpires that the plaintiff 
has  not  disclosed  in  his  plaint  that  his  permanent  house  is  at  Nalbari. 
Whereas  P.W.2  has  deposed  that  the  alleged  transaction  happened  at 
plaintiff’s residence in Nalbari. The plaintiff has not disclosed in his plaint as 
well as evidence on affidavit as to who is the author of the promissory note 
but  adduced  evidence  of  PW2  who  claims  to  be  the  author  of  the 
document.

10. P.W.1 also stated that the promissory note was written at his house at 
Nalbari. However, the plaintiff has made contradictory statements. On one 
occasion he stated that the defendant approached him in the morning of 
30.06.2007. The plaintiff stated that he was not at Nalbari for the whole day, 
but he also stated that the defendant came in the morning and he paid the 
money in the evening of 30.06.2007. The plaintiff was posted at Bongaigaon 
at that relevant time. The plaintiff  also stated the defendant approached 
him over telephone. So, from the testimony of the plaintiff himself I find 
that  there  are  many  contradictions.  He  has  failed  to  show  the  exact 
sequence of the events leading to the alleged transaction. The testimony of 
the plaintiff vis-à-vis his own witnesses seem to be contradictory. 

Learned counsel for the defendant argued that the claim of the plaintiff is 
the  result  of  a  grim conspiracy.  It  was  argued  that  when the  defendant 
categorically  denied  her  signature  both  in  her  written  statement  and 
evidence on affidavit, it was the bounden duty of the plaintiff to prove the 
authenticity  of  the  signature.  But  the  plaintiff  even  objected  to  the 
application filed by the defendant wherein she had prayed for sending the 



signature to a handwriting expert. On perusal of the record it revealed that 
the defendant had prayed for sending the signature for examination by a 
handwriting  expert  and  the  plaintiff  had  objected  to  it.  However,  the 
defendant side did not press for the prayer and the petition was disposed of 
accordingly.  The learned counsel  for  the defendant  also  argued that  the 
plaintiff being a service holder could not have given any money as loan on 
interest.  He argued vehemently against the rate of interest stated in the 
alleged  promissory  note  and  the  interest  claimed  by  the  plaintiff  in  his 
plaint. I do find some force in his argument because the rate of interest is 
stated  as  3%  per  month  on  the  principal  amount  but  the  interest 
accumulated for two years is claimed by the plaintiff @ 10 %.  

After considering all the above, I decide issue no.2 in the negative. 

Decision on issue no.3 & 4

11. In view of the above discussions I find that the plaintiff  has failed to 
prove his case. Therefore, the plaintiff is not entitled to realize any amount 
from the defendant. 

Issue no.3 is decided in the negative. Issue no.4 is decided accordingly.

ORDER

The suit dismissed on contest with cost. Prepare decree   accordingly. Given 
under my hand and seal of the court on 15-12-12.



Annexures

Plaintiff Side

P.W.1 Radha Kanta Seal

P.W.2 Bolo Ram Barman

P.W.3 Dulal Baruah

Documents

Ext.1 : Promissory note.

Ext.2 : Legal Notice.

Defendant Side

D.W.1 Manomati Pathak

D.W.2 Pradip Pathak

Documents

None 

 


