
IN THE COURT OF SPECIAL JUDGE, KAMRUP DISTRICT, GUWA-
HATI.

SESSIONS(Spl.) CASE NO. 244 (K) OF 2009
Under Section 20(b)(ii)(B) of the NDPS Act.
(Arising out of G.R. P.S. Case No. 2671/09
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–Vs–

Roushan Rai
........  Accused.

PRESENT
SRI H.K. SARMA, Special Judge, 

Kamrup, Guwahati

Date of Evidence   :  19.04.10, 06.12.10, 16.03.12,  
  Date of Argument    :   26–03–2012.
 Date of Judgment    :   09–04–2012

A  P  P  E  A  R  A  N  C  E

For the State : Sri H. K. Deka,
Public Prosecutor.

For the accused : T. Bidyut Bikash 

J U D G E M E N T

PROSECUTION CASE  

The  prosecution  case,  as  unfolded  during  the  trial  is  that,  on 

05.07.2009, at about 9:45 p.m. the pw1, Sri Subhash Baishya, Assistant 

Inspector  of  Excise,  was  on petrol  duty alongwith  his staff  at  Lakhra 

Chariali. At that time, they found the accused Roushan Rai coming on 



foot carrying a black colour air bag wherein the word “Army” was written. 

On suspicion, he and his staff  searched the air bag and found some 

ganja wrapped with a vernacular newspaper inside the air bag. The sus-

pected ganja was weighed and found 9.500 Kg. and seized the said 

suspected ganja from the air bag from the possession of the accused. 

He also collected two samples from the suspected seized ganja after 

observing  necessary  formalities.  Thereafter,  he  handed  over  the  ac-

cused alongwith  the seized ganja  and the air  bag to  pw1,  informant 

Akhtar Hussain Borbhuyain, Inspector of Excise. He also recorded the 

statement of the accused. 

On the basis of the above facts, the pw1 / informant forwarded the 

accused to the court alongwith the relevant papers. 

INVESTIGATION  

While the accused was produced before the pw2 by the pw1, who 

arrested the accused and forwarded to the court. The sample obtained 

from the suspected seized ganja was also forwarded to FSL for examin-

ation vide forwarding letter, marked Ext.3. The informant/pw2 also ob-

tained FSL report,  vide Ext.4 to the effect  that the suspected contra-

band, sample of which was examined, was tested positive for cannabis. 

The search of the accused and seizure of suspected ganja was made by 

the pw1 before the accused was formally arrested by pw2 and did the 

remaining formalities. So, after completion of the investigation, the pw2 

submitted the offence report, vide Ext.5. 

CHARGE  

In this case, the witnesses were examined before charge. There-

after,  on the basis of the evidence and materials on record, a formal 

charge against  the accused was framed u/s 20(b)(ii)(B)  of  the NDPS 
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Act. The accused pleaded not guilty and claimed to be tried while the 

charge was read over and explained to him. Thereafter, evidence after 

charge was recorded.   

TRIAL  

In this case, the prosecution examined as many as 4(four) wit-

nesses, out of whom, the defence declined to cross-examined two wit-

nesses. The defence examined none. The defence plea is of denial. 

After closure of prosecution evidence, the accused was examined 

u/s 313 of the Cr.P.C. They denied the involvement in commission of the 

alleged offences during his search examination also.

I have heard argument of learned Public Prosecutor for the State 

and  learned  defence  Counsel  for  the  accused.  The learned  defence 

counsel, canvassed before me, inter-alia, that the accused was not in 

possession of the seized cannabis (ganja), that there is evidence to sub-

stantiate that the seized suspected ganja was seized from the posses-

sion of the accused. On the other hand, the learned Public Prosecutor, 

in his brief argument, stated that the evidence is sufficient to implicate 

the accused persons with the offence charged with.  

POINT FOR DETERMINATION

“Whether the accused was found possessing 9.500 Kg. of can-

nabis in contravention of the provisions of NDPS Act ?”

For determination of the above noted point, I have visited 

the  evidence on record,  both  oral  and documentary,  and have 

also heard argument advanced by the respective learned advoc-

ate, as stated above. 

DISCUSSIONS, DECISION  AND REASONS THEREOF
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The evidence of pw1 is that the offence was detected while the 

accused was coming on foot at Lakhra Chariali. The pw1 was on petrol 

duty at that time and himself and his staff detected the contraband from 

the possession of the accused which he carried in an air bag, wrapped 

with a newspaper. It has come out from his evidence that he conducted 

the search and seized the contraband in presence of witnesses, vide 

Ext.1 wherein Ext.1(1) is his signature and Ext.1(2) is the signature of 

the accused. He also recorded the statement of the accused. According 

to him, the search and seizure was made in presence of witnesses Dulal 

Mahanta and Sushil  Das, and thereafter,  he weighed the contraband 

with a weighing scale brought from a nearby shop house. In his cross-

examination, he has stated that he did not seize the weighing scale. He 

has stated that he took the contraband to the veranda of the shop house 

and weighed the same there and also prepared the seizure list there. 

Now, the first question is whether the seizure was in accordance with 

the requirement of law. Although the pw1 deposed that he searched and 

seized  the  contraband  in  presence  of  witnesses  Dulal  Mahanta  and 

Sushil Das, yet the prosecution has examined only Sushil Das, pw4, and 

has not examined Dulal Mahanta. Now, let us look into the evidence of 

pw4 whom the pw1 claimed to be a seizure witness. This witness de-

posed that he did not know the accused standing in the dock. He was 

shown a bag on the road, near his tea-stall, by excise police and ob-

tained his signature on a blank paper. He has categorically stated that 

he did not know what was the contents in the bag. In the absence of any 

other evidence, it is quite unsafe to rely on the evidence of pw4 to prove 

the seizure of the contraband from the possession of the accused, as 

admittedly, he was not aware as to what contained in the bag shown to 

him by the Excise police and also in view of the fact that the police ob-

tained his signature in the Ext.1 while it was blank. Even if it is supposed 

that since he had put his signature in the Ext.1, the seizure list,  vide 

[ 4 ]



Ext.1(3), it will be presumed that he knows its contents. But, admittedly, 

he did not know the article which was seized. Therefore, his evidence 

cannot be said to have prove the seizure of the contraband from the 

possession of the accused. The prosecution has withheld the evidence 

of the seizure witness Dulal Mahanta which has given an adverse pre-

sumption against  the prosecution that had he been produced as wit-

ness, he would not have supported the prosecution version. On the oth-

er hand, the learned advocate for the defence has argued that Section 

42 of the NDPS Act has been contravened in the search and seizure 

made by the pw1 since he is not an officer of the rank as envisaged and 

authorized officer u/s 42 of the NDPS Act. But the situation has been 

taken care of by Section 43 of the said Act. Section 42 relates to recov-

ery of contraband on a prior information furnished by a person and In 

section 43 of the Act, this element of prior information is wanting. Sec-

tion 43 does away with the requirement on the part of the empowered 

officer to record his reasons of belief. Therefore, while learned Public 

Prosecutor  has submitted that  Section 43 is applicable  in the instant 

case instead of Section 42 of the Act, he appears to be correct.  The 

pw2/informant was admittedly not present at the time of alleged seizure 

as the seizure and the pw1 handed over the accused alongwith the con-

traband to pw2, after the contraband was seized by him. Therefore, it 

appears that as far as the seizure of the contraband is concerned, there 

is the evidence of only one witness on record, i.e. pw4, who has, as dis-

cussed above, not supported the prosecution version of the seizure.

As the seizure of the contraband has not been proved by the pro-

secution,  whether the sample collected, was tested positive or not or 

whether the samples collected from the seized contraband were in ac-

cordance with the requirements of law or not, are all questions found to 

be redundant. 
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In view of the above, it is found that the prosecution has failed to 

prove the seizure of the contraband from the possession of the accused 

and consequently fails to prove charge. 

CONCLUSION  

In  view of  the  findings  recorded in  the  foregoing  discus-

sions, the accused is acquitted, and is set at liberty forthwith. His surety, 

if any, stands discharged. 

The judgment is sealed, signed and pronounced in my open 

court in presence of both sides on this the 9th day of April, 2012.

                                                             SPECIAL JUDGE
                                                                KAMRUP : : GUWAHATI

Dictated and corrected by me

SPECIAL JUDGE
KAMRUP : : GUWAHATI
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A P P E N D I X

(A) PROSECUTION   WITNESSES  

1. PW1 - Subhash Baishya
2. PW2 - Akhtar Hussain Borbhuya
3. PW3 - Dr. Dhrubajyoti Hazarika
4. PW4 - Sri Sushil Das
5. PW5 - Sri Ranjit Kr. Das
1. PW6 - Pranjal Baruah
2. PW7 - Jayanta Sarathi Bora
3.

(B) DEFENCE  WITNESSES-  

Nil

(B) PROSECUTION EXHIBITS  

Ext.1 - Seizure list
Ext.2 - Confession of accused.
Ext.3 - Forwarding for FSL
Ext.4 - FSL report
Ext.5 - Offence report 
Ext.6 - Sending memo of FSL report 

(D) DEFENCE EXHIBITS  :  Nil

(E) MATERIAL EXHIBIT   :   Nil

                                                              SPECIAL JUDGE
                                                     KAMRUP : : GUWAHATI
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