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J U D G E M E N T

1. This appeal has been preferred challenging the legality and validity 

of  the  impugned  judgment  and  order  passed  by  the  S.D.J.M.(S) 

No.1,  Guwahati  (Mr.  R.  Baruah,  A.J.S.)  in  case  No.  7289C/2007 

convicting the appellant for an offence U/s 409 I.P.C. and sentencing 

him to suffer simple imprisonment for a period of 3 (three )months 

and to pay a fine of Rs. 10,000/-, in default of payment of fine, to 

undergo simple imprisonment for a further period of 15 (fifteen) days.

2. The conviction aforesaid was recorded on the complaint, filed by the 

respondent society through its office bearer,  against  the appellant 

and another who happened to be the president and the secretary of 

the complainant co-operative society, which is admittedly a society 

registered  under  the  Assam  Co-operative  Societies  Act,1949 

( hereinafter referred to as the ‘Act of 1949’ for the sake of brevity). 

The fact that the complainant/ respondent is a co-operative society 
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registered under the Act of 1949, vide Registration No. 3981/92, is 

an undisputed position. 

3. The respondent  society  by way of  the complaint  alleged that  the 

appellant and another person viz. Sri Puniram Boro while acting as 

the  Secretary  and  the  President  respectively  of  the  society 

misappropriated a sum of Rs.2,52,256/-(Rupees  two lacs fifty two 

thousand two hundred and fifty six) only which came to light during 

the audit of the society carried out pursuant to the completion of their 

tenure for two terms, first from 16/12/2000 to 10/2/2002 and second 

from 26/6/2003 to 3/12/2006. It has also been complained that the 

appellant confessed his involvement in the said misappropriation in 

the general meeting held on 10/6/2007, and promised to pay back 

the entire amount to the society in installments, vide an agreement, 

dated 10.06.07. According to the agreement ( Ext-1), the appellant 

agreed  to  pay  the  said  amount  @Rs.2000/-  per  month  from his 

salaries from his account at Gumi Branch of S.B.I. from July ,2007 

and pay a sum of Rs. 25,000/ (Rupees twenty five thousand) only in 

the month of August,2007. But he defaulted the payment resulting 

initiation of the complaint.

4. The trial court took cognizance of the complaint and framed charges 

U/s 409/34 I.P.C. on 12/4/10 and framed further charge U/s 477/34 

I.P.C. on 9/6/10 which the appellant denied and claimed to be tried. 

During the trial,  the  respondent  examined 5(five)  witnesses 

whereas the appellant/accused, did not examine any witness. The 

appellant  subjected  the  witnesses  examined  by  the 

complainant/respondent to cross-examination. 

After completion of trial, the learned court below convicted and 

sentenced the appellant as indicated at para 1 above and acquitted 

the co-accused Purnima Boro. Hence this appeal.
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GROUNDS FOR APPEAL  

The appellant has, inter-alia, taken the following grounds for 

this appeal.

 (i) That  the  complainant/respondent  did  not  disclose  the 

service  of  the  appellant  as  Secretary  of  the 

complainant/respondent society either in the petition of 

complain or  in  the evidence and mere statement  that 

the appellant was secretary for the period 16.12.2000 to 

10.2.2002  and  26.6.2003  to  3.12.2006  could  not  be 

proved  in  the  absence  of  proof  of  the  appointment 

letters and other documents to that effect.

(ii) That  the  accused/appellant  never  confessed 

misappropriation of the amount of money involved in the 

case and also never made an agreement to repay the 

said amount. 

(iii) That non-production of the approved audit report 

of the general meeting and non-production of the cash 

book of the complainant society make the audit report 

itself unacceptable.  

(iv) That complainant society did not institute a civil 

suit  for  recovery  of  the  allegedly  misappropriated 

amount of money.

5. I have heard, concise oral arguments of the learned counsel for both 

the sides and have also gone through the written arguments of the 

parties  and  the  evidence  on  record.  Upon  hearing  the  learned 

counsel and upon perusal of the records, it is noticed that during the 

entire  trial  as  well  as  this  proceeding,  the  moot  question  as  to 

“WHETHER THE SECRETARY OF A CO-OPERATIVE SOCIETY IS 

A PUBLIC SERVANT WITHIN THE MEANING OF SECTION 21 OF 
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THE  INDIAN  PENAL  CODE,1860  TO  ATTRACT  THE  PENAL 

PROVISIONS  OF  SECTION  409  OF  THE  CODE  ?”  was  never 

agitated .  The trial  court  also did not  enter  into this  aspect  while 

inflicting punishment u/s 409 I.P.C. Besides, during the entire trial, 

the  Act  of  1949  was  not  looked  into  for  ascertaining  the  above 

question.  Therefore,  I  prefer  to  deal  with  this  question  without 

entering into the merits of the case.

REASONS AND DECISION THEREOF:

6. The appellant  was a Secretary of  the co-operative society  in  the 

name and style of Bamunigaon Anchalik Pradip Sangha which is a 

registered co-operative society registered under the Act of 1949 and 

the appellant was an office bearer within the meaning of section 2(l) 

of the Act. The society is a body corporate having common seal and 

perpetual  succession as per section 85 of  the Act and rights and 

liabilities of its members are governed under chapter lll of the Act 

and chapter Vlll deals with audit of the society. Chapter Xlll of the Act 

provides for penalty wherein various offences have been mentioned 

and misappropriation of funds of the society is one of such offences. 

Section 77 restricts cognizance of the offences committed under this 

Act without sanction of Registrar and also stipulates the court which 

is competent to take cognizance. Chapter XlV stipulates jurisdiction 

which includes section 79 dealing with the barring of jurisdiction of 

civil  courts and revenue courts. Nowhere in the Act, the status of 

office bearers have been mentioned to ascertain as to whether they 

are public  servants or  not.  The Act of  1949 is totally silent  as to 

whether a president  or  a secretary of  a co-operative society is  a 

public servant or not. There is no whisper in the Act of 1949 as to 

whether the president or secretary is a public servant as defined in 

Section  21  of  the  Indian  Penal  Code to  attract  the  provisions  of 

section 409 of I.P.C. 
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7. It  appears,  on  a  meticulous  perusal  of  the  list  of  persons  and 

officers, mentioned in Section 21 of the Indian Penal Code, that the 

President or the Secretary of a co-operative society has not been 

defined as “Public Servant.”

It is undoubtedly true that the Act of 1949 has been enacted 

by the State Legislature and their powers to make such legislation is 

derived from  Entry  32  of  List  II  of  the  Seventh  Schedule  to  the 

Constitution. The legislature has not even chosen to refer that the 

president/secretary shall be a 'public servant' within the ambit of 

Section 21. The State Legislature had the powers to amend Section 

21  of  the  Indian  Penal  Code,  the  same  being  referable  to  a 

legislation under Entry 1 of List III of the Seventh Schedule, subject 

to Article 254(2) of the Constitution. But the same has not also been 

done by the state. That not having been done, it is difficult to accept 

that  the  appellant  could  be  prosecuted  for  the  offence  under 

section 409 of the Indian Penal Code treating him to be a “Public 

Servant.”  The  Indian  Penal  Code  and  the  Assam  Co-operative 

Societies Act 1949 are not Statutes in pari materia. The Act of 1949 

is a completely self-contained Statute with its own provisions and 

has created specific offences quite different from the offences in the 

Indian Penal Code. Both Statutes have different objects and created 

offences with separate ingredients. They cannot thus be taken to be 

Statutes  in  pari  materia,  so  as  to form one system.  Besides,  the 

President/Secretary  of  a  co-operative  society  not  being  a  public 

servant within the meaning of section 21 of the Code, he cannot be 

charged or punished u/s 409 of I.P.C. 

8. In State of Maharastra –Vs- Lalit Rajesh Shah & Others (AIR 2000SC 937)the 

Hon’ble Apex Court  while  dealing with somewhat similar  situation held 

that even if some persons are termed or deemed to be public servants in a 

Co-operative Societies Act within the definition of section 21 of the Code, 
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he could not be prosecuted under the Code as the state preferred not to 

amend  the  particular  provision  of  I.P.C.  In  yet  another  case,  Ramesh 

Balakrishna  Kulkarni  –Vs-  State  of  Maharastra  (AIR  1985  SC  1655),  the 

Hon’ble apex court held that a 'public servant' is an authority who must be 

appointed by Government or a semi-governmental body and should be in 

the pay or salary of the same. Secondly, a 'public servant' is to discharge 

his  duties  in  accordance  with  the  rules  and  regulations  made  by  the 

Government. On the other hand, a Municipal Councillor does not owe his 

appointment to any governmental authority. Such a person is elected by 

the  people  and  functions  undeterred  by  the  commands  or  edicts  of  a 

governmental authority. The mere fact that a MLA gets allowance by way 

of honorarium does not convert his status into that of a 'public servant'. In 

Antulay's  case  (AIR  1984 SC 684)  (supra),  the  Constitution  Bench  have 

referred to the entire  history and evolution of the concept of a 'public 

servant' as contemplated by S. 21 of the IPC. In the instant case also, the 

president/secretary of a co-operative society is an elected person, elected 

by the members of the society and he does not owe his appointment to 

any government authority. In S.S. Dhanoa-Vs-Municipal Corporation, Delhi 

(AIR 1981 SC 1395) the Hon’ble Supreme Court held that a co-operative 

society is not a statutory body as it is not created by a statute. It is a body 

corporate which is  subsequent  to its  formation is  registered under and 

governed by a statute. Thus its members do not come within the ambit of 

section 21(12)(a) of the Code. The same view was also adopted in Sabhajit 

Tiwari Vs U.O.I ( AIR 1975 SC 1329).The same view has also been taken in 

State of U.P. Vs Viswanath Kapoor and others(1980 Cr.L.J. 494 (All)), State 

of Punjab vs Kesari Chand (1987 Cr.L.J.  549 (P&H)(F.B) and H.J.Patil  –Vs- 

State of Maharastra (1993 Cr. L.J. 3042 (Bomb).

9. In view of the above discussions, and the facts and circumstances of the 

case, I  am of the considered view that the appellant not being a public 

servant within the definition of Section 21 of the Code, charge U/s 409 

I.P.C could not have been framed against him and the order of conviction 

under a wrong charge is not sustainable in the eye of law. 
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10. Having held the above view, what course should be adopted to dispose of 

this  appeal  is  the  next  question.  As  provided  under  section  386(b); 

Criminal Procedure Code, the appellate Court can, in an appeal from an 

order of conviction, reverse such order and direct that the accused be re-

tried or committed for trial, as the case may be. Since the appellant was 

convicted and sentenced on a wrong charge, the impugned judgment is set 

aside. It is considered appropriate to remand the case back to the leaned 

Chief Judicial Magistrate, Kamrup, for retrial of the case by himself or by 

any other Magistrate competent to try the case, after framing appropriate 

charge which I hereby do. However, considering the fact that the case is a 

long pending one, the court which will hold the retrial will complete the 

trial within 6(six) months. 

11. Parties are directed to appear before the learned Chief Judicial Magistrate 

(K), on 09.04.2012. 

12. Send down the records with a copy of this judgment to the learned Chief 

Judicial Magistrate(K) within 3 (three) days through special messenger. 

This appeal is deposed of accordingly.

          Pronounced in my open Court on this 30th day of March,2012.

Dictated and corrected by me: SESSION JUDGE, KAMRUP

SESSION JUDGE, KAMRUP 
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