
HIGH COURT FORM NO. (J) 2.
HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

PRESENT :  Shri S.N. Sarma, LLM,  AJS,
           Civil Judge No. 3,

                      Kamrup, Guwahati.

Monday, the 25th day of June, 2012.

MONEY SUIT NO. 104/2002

Shri Bhanwarlal Agarwalla .....Plaintiff.

-Vs-
On the death of Prafulla Kumar Ghosh, his legal heirs,

1. Shri Pradip Kumar Ghosh,
2. Shri Pasanto Kumar Ghosh, 
3. Smti Priti Ghosh,
4. Smti Rina Ghosh,
5. Smti Babli Ghosh ....Defendants.

This suit coming on for final hearing on ........./06/12 in the presence of :-

Mr. S.K. Singh, Advocate for the plaintiff. 

-And-

1. Mr. T. Sharma,

2. Mr. H.K. Sarma, Advocates for the defendants.

And having stood for consideration to this day, the Court delivered the 

following judgment :-

J U D G M E N T

This is a suit for realisation of money.

Plaintiff's case, in brief, is that the plaintiff and the defendant entered into 

a registered Tenancy Agreement dated 21/1/98 in respect of 800 sq. ft.  area 



consisting 3 RCC rooms along with one urinal erected on a plot of land covered 

by Dag No. 1622 of Patta No. 460(old)/712(new) of Village Guwahati, Mouza 

Guwahati covered by GMC Holding No. 23 of Ward No. 17 situated at M.D. 

Shah  Road,  Paltanbazar,  Guwahati.  As  per  the  terms  and  conditions  of  the 

aforesaid agreement, the plaintiff paid a sum of Rs. 3,00,000/- to the defendant 

being the monthly rent for the whole tenanted period of 5 years @ Rs. 5,000/- 

per month commencing from 1/2/98 and expiring 31/1/03. In addition to the 

above, the plaintiff also paid a refundable security deposit of Rs. 2,00,000/- to 

the defendant. Thereafter the plaintiff was handed over vacant possession of the 

tenanted  premises  by  the  defendant.  But  due  to  unavoidable  reasons,  the 

plaintiff  could not  commence his  business and continue the tenancy and as 

such, he handed over vacant possession of 50% of the tenanted premises to the 

defendant on 11/8/98. On receipt of the said vacant possession, the defendant 

refunded 50% of the rent as well as security deposit to the plaintiff. Thereafter 

on 14/10/98, the defendant on the plea of some personal work requested the 

plaintiff  to  hand over  the key of  the said premises under possession of  the 

defendant and accordingly as the plaintiff did not start any work, on good faith 

handed over the key to the defendant, but the defendant neither handed over the 

possession of the premises to the plaintiff nor refunded the balance amount of 

rent and security deposit to the plaintiff, rather assured the plaintiff to return the 

said amount as soon as the suit premises are let out to other tenants. Thereafter 

the plaintiff served several letters as well as pleader's notice dated 13/2/02 to 

the defendant demanding payment of Rs. 1,95,000/- with interest  but as the 

defendant failed to pay the said amount to the plaintiff, the plaintiff has been 

compelled to institute this suit praying for realisation of Rs. 1,95,000/- with 

interest @ 24% per annum from 7/7/99 till realisation with cost of the suit.

The  legal  heirs  of  defendant  contested  the  suit  by  filing  written 

statement.



The defendant's case is that the suit  is barred by limitation as the so-

called relation of landlord and tenant stood ceased with effect from 11/8/98. 

The termination of the tenancy was done at the instance of the plaintiff. That 

the suit is barred  by principles of estoppel and waiver. Denying the averments 

made in the plaint, the answering defendants further stated that they were quite 

ignorant about the so-called agreement dated 21/1/98. The tenanted premises 

was/is  in  continuous possession of  the answering defendants.  As such,  they 

prayed to dismiss the suit with cost. 

After going through the pleadings of the parties, following issues were 

framed :-

1. Whether the suit is maintainable in law and facts ?

2. Whether the suit is barred by limitation ?

3. Whether the plaintiff and defendant Prafulla Kr. Ghosh (now deceased) 

entered into a Tenancy Agreement on 21/1/1998 in respect of the suit 

room for a period of 5 years and the plaintiff paid Rs. 3,00,000/- to the 

defendant being the monthly rent for 5 years at the rate of Rs. 5000/- per 

month from 1/2/1998 ?

4. Whether  the  plaintiff  paid  refundable  security  deposit  of  Rs. 

2M00m000/- ?

5. Whether  the  plaintiff  handed  over  possession  over  400  sq.  ft.  to  the 

defendant and whether the defendant refunded 50% i.e. Rs. 2,50,000/- to 

the plaintiff ?

6. Whether the defendant agreed to pay the balance advance and security 

deposit to the plaintiff as and when some tenants take the remaining part 

of 400 sq. ft. ?

7. Whether  the  plaintiff  handed  over  remaining  400  sq.  ft.  to  the 

defendant ?

8. Whether the defendants agreed to redeliver the possession of aforesaid 

400 sq.  ft.  and to pay the balance amount and security deposit  to the 



plaintiff ?

9. Whether the first tenancy agreement was cancelled ?

10.Whether the defendant was liable to pay Rs. 1,95,000/- for remaining 

400 sq.ft. ?

11.Whether the plaintiff is entitled to the decree as prayed for ?

 In support of his case, the plaintiff adduced his evidence as PW 1. The 

defendant side cross-examined the PW 1. Although the defendant side adduced 

evidence of 3 DWs, but other than DW 1, the defendants failed to produce 

DWs. 2 and 3 for cross-examination. 

I  have  heard the arguments  advanced by Ld.  Counsel  for  both sides. 

Now, the issues are discussed and decided as follows :-

DECISION AND REASONS THEREOF :-

Issue Nos. 4 and 5 :-

Plaintiff  Shri  Bhanwarlal  Agarwalla  as  PW 1 in his  plaint  as  well  as 

evidence stated that the defendant and plaintiff vide Deed of Agreement dated 

21/1/98  entered  into  a  Tenancy  Agreement  in  respect  of  800  sq.  ft.  area 

consisting of 3 RCC rooms along with one urinal erected on a plot of land 

covered by Dag No. 1622 of Patta No. 460(old)/712(new) of Village Guwahati, 

Mouza Guwahati covered by GMC Holding No. 23 of Ward No. 17 situated at 

M.D. Shah Road, Paltanbazar, Guwahati. He further stated that under the terms 

and conditions of the aforesaid Deed of Agreement, the plaintiff paid a sum of 

Rs. 3,00,000/- to the defendant being the monthly rent for the whole tenanted 

period  of  5  years  @  Rs.  5000/-  per  month  commencing  from  1st day  of 

February,  1998  and  expiring  on  31st day  of  January,  2003.  The  aforesaid 

payments  were  made by  cheques  bearing No.  459381 dated  5/1/98 for  Rs. 



1,00,000/-,  cheque  No.  459382  dated  8/1/98  for  Rs.  80,000/-,  cheque  No. 

459386 dated 21/1/98 for Rs. 1,20,000/-. In addition to the above payment of 

rent, the plaintiff also paid a refundable security deposit of Rs. 2,00,000/- vide 

cheque No. 459384 dated 14/1/98 for Rs. 1,50,000/- and cheque No. 459387 

dated 21/1/98 for Rs. 50,000/-. The defendant duly acknowledged the receipt of 

the  aforesaid  rent  and  security  deposit  amount  paid  by  the  plaintiff.  The 

plaintiff has exhibited the aforesaid Deed of Agreement dated 21/1/98 as Ext-1 

and the modification of the said Ext-1 was done vide Ext-2 which has been 

exhibited by the plaintiff.  Ext-4 which is a letter issued by defendant to the 

plaintiff with respect to Deed of Agreement dated 21/1/98 and 13/8/98 shows 

that aforesaid tenancy agreement was executed between the plaintiff and the 

defendant. Contents of the aforesaid letter proves that defendant admitted the 

tenancy agreement made between him and the plaintiff. Exts-5 and 6 are the 

letters issued by plaintiff to the defendant asking him to return the outstanding 

amount of Rs. 1,95,000/- after adjusting rent from September, 1998 to June, 

1999 @ Rs.  2000/-  per  month,  shows that  there  was a  Tenancy Agreement 

between the plaintiff and the defendant.  DW 1 in his cross-examination has 

stated that either in his WS or in his evidence he has not denied his signature in 

Ext-A. 

From the oral as well as documentary evidence as exhibited by plaintiff, 

it is proved that plaintiff and defendant entered into a Tenancy Agreement on 

21/1/98 in respect of the suit rooms for a period of 5 years and plaintiff paid Rs. 

3,00,000/- to the defendant being the monthly rent for 5 years @ Rs. 5000/- per 

month. Further plaintiff paid refundable security amount of Rs. 2,00,000/- to 

the defendant. Hence, this issues are decided in favour of the plaintiff.

Issue No. 6 :-  

Plaintiff in his plaint as well as evidence stated that as per the terms and 



conditions of  the Deed of  Agreement,  the plaintiff  was handed over  vacant 

possession of the tenanted premises by the defendant. But due to unavoidable 

reasons,  the  plaintiff  could  not  commence  his  business  and  continue  the 

tenancy and as such, after holding discussion, the plaintiff handed over vacant 

possession of 50% of the tenanted premises i.e. 400 sq. ft. to the defendant on 

11/8/98. On receipt of the said vacant possession, the defendant refunded 50% 

of  the  rent  as  well  as  security  deposit  amounting  to  Rs.  2,50,000/-  to  the 

plaintiff  vide  his  representation  dated  11/8/98  by  which  the  defendant 

acknowledged, confirmed and assured the plaintiff that the remaining balance 

advance and security deposit shall be paid to the plaintiff as and when some 

tenant takes the remaining part of 400 sq. ft. It was mentioned in Ext-2 that 

defendant will refund a sum of Rs. 2,50,000/- only vide three cheques bearing 

Nos.  184014, 184015 and 184016. The remaining amount  of Rs.  2,50,000/- 

only will be paid as and when tenant takes the other part i.e  400 sq. ft., that 

there will be a deduction of a sum of Rs. 35,000/- only @ Rs. 5000/- only from 

February, 1998 to August, 1998 and that the plaintiff will be charged a rent @ 

Rs. 2000/- for the other part of 400 sq. ft. from 1/9/98. Ext-3 is a letter issued 

by the plaintiff to the defendant regarding tenanted premises measuring 400 sq. 

ft. which says as follows :-

“I like to inform you that I took two rooms of 400 sq. ft. each and we 

entered into an tenancy agreement on 21st January, 1998. The said premises 

were taken for business purpose. However, I could not materialise my business 

due to certain unavoidable circumstances and I handed over to you on 11/8/98 

one room of 400 sq.  ft.  and against  which you refunded me Rs.  2,50,000/- 

being 50% of rent and security. In the other part i.e. room having 400 sq. ft. I 

intended to start the business but there was some delay. In the meantime, you 

requested me to hand over the keys of this room for your personal  use for 

sometime.”



Ext-4 which is a letter issued by defendant to the plaintiff also shows that 

plaintiff handed over possession over 400 sq. ft. to the defendant and defendant 

returned Rs. 2,50,000/- to the plaint6iff. Therefore, this issue is also decided in 

favour of the plaintiff. 

Issue Nos. 7, 8 and 9 :-

Plaintiff  in  his  plaint  as  well  as  evidence  stated  that  the  remaining 

balance of the advance and security deposit shall be paid to the plaintiff as and 

when some tenant takes the remaining part of 400 sq. ft., that the rent for 7 

months  amounting  to  Rs.  35,000/-  for  the  period  from  February,  1998  to 

August, 1998 @ Rs. 5000/- per month shall be deducted from the remaining 

receivable amounts of the plaintiff, that the plaintiff will be charged rent @ Rs. 

2000/- per month for the remaining part of 400 sq. ft. from the period from 

1/9/98, that the defendant acknowledged that after deduction of aforesaid sum 

of Rs. 35,000/- a sum of Rs. 2,15,000/- is lying balance with the defendant 

towards advance/security, that on 14/10/98 the defendant on the plea of some 

personal work and need for remaining part of 400 sq. ft. requested the plaintiff 

to handover the key of the said premises as the plaintiff had not started any 

work and the plaintiff on good faith handed over the said premises measuring 

400 sq. ft. by giving keys to the defendant but the defendant after receipt of the 

possession of the premises, neither handed over the premises again nor paid the 

remaining balance amount of advance rent and security deposit amount to the 

plaintiff on the contrary assured the plaintiff that the same shall be paid to the 

plaintiff  after  the  remaining  part  of  400  sq.  ft.  are  tenanted  to  any  other 

person. . Ext-4 also shows that the defendant agreed to pay the balance amount 

of rent and security deposit to the plaintiff as and when some tenant takes the 

remaining part of 400 sq. ft.



In view of the aforesaid discussion, all the three issues are decided in 

favour of the plaintiff. 

Issue No. 10 :-

The plaintiff  in his plaint as well as evidence stated that plaintiff and 

defendant entered into a Deed of Agreement dated 21/1/98 in respect of 800 sq. 

ft. area consisting of 3 RCC rooms along with one urinal erected on a plot of 

land  covered  by  Dag  No.  1622  of  Patta  No.  460(old)/712(new)  of  Village 

Guwahati, Mouza Guwahati covered by GMC Holding No. 23 of Ward No. 17 

situated at M.D. Shah Road, Paltanbazar, Guwahati. Thereafter the plaintiff was 

handed over vacant possession of the tenanted premises by the defendant. But 

due to unavoidable reasons, the plaintiff could not commence his business and 

continue the tenancy and as such, he handed over vacant possession of 50% of 

the tenanted premises to the defendant on 11/8/98. On receipt of the said vacant 

possession, the defendant refunded 50% of the rent as well as security deposit 

to the plaintiff. Ext-2 is a letter dated 11/8/98 issued by the defendant to the 

plaintiff  whereby  earlier  Deed  of  Tenancy  dated  21/1/98  was  modified  in 

respect of area of tenanted premises and the amount of monthly rent and the 

return  of  security  deposit  money.  However,  the  said  agreement  was  not 

cancelled and as such, I am of the opinion that the first Agreement for Tenancy 

was not cancelled. However, the same was modified vide Ext-2. Hence, this 

issue is decided accordingly.

Issue No. 11 :- 

The  plaintiff  in  his  plaint  as  well  as  evidence  stated  that  due  to 

repossession of the remaining 400 sq. ft. of the premises, the plaintiff has lost 

his desired business prospects and as such claims the payment of the remaining 

sum of Rs. 1,95,000/- with interest @ 24% per annum with effect from 7/7/99 



amounting  to  Rs.  1,40,272/-  and  thereby  total  amounting  to  Rs.  3,35,272/- 

which the defendant is liable to pay to the plaintiff. 

From the oral as well as Exts-4 and 5, it appears that the total amount of 

Rs.  5,00,000/-  was  paid  to  the  defendant  by  the  plaintiff  out  of  which  an 

amount of Rs. 2,50,000/- was refunded to the plaintiff. The plaintiff used the 

tenanted premises for about 7 months and the rent of the said 7 months shall be 

deducted from Rs. 2,50,000/- and as such, the plaintiff is entitled to receive Rs. 

1,95,000/- from the plaintiff. 

Accordingly this issue is decided in favour of the plaintiff. 

Issue Nos. 1 and 3 :- 

In para 5 of the WS, the defendants have stated that  the suit  is 

barred  by  principles  of  estoppel  and  waiver.  But  the  defendants  have  not 

specifically stated as to how the suit is barred by estoppel and waiver. On the 

other  hand,  the  defendant  side  has  not  raised  the  said  issue  at  the  time  of 

argument. 

The defendants in their WS have also not stated that as to why the suit is 

not maintainable in the present form.

Hence, both the issues are decided accordingly.

Issue No. 2 :-

 Defendants in their WS have stated that the suit is barred by limitation. 

According to defendants, relation between the landlord and tenant stood ceased 

on and with effect from 11/8/98. The termination of the tenancy was done on 



the other hand at the instance of the plaintiff and the suit was filed after a lapse 

of 5 years from the date of cause of action and as such, the suit is barred by 

limitation. 

I have gone through the Ext-4. Ext-4 is a letter issued by defendant to the 

plaintiff  dated  7/7/99.  The  said  letter  was  relating  to  tenanted  premises 

measuring 400 sq. ft. and in the said letter, it was stated that if plaintiff wants 

400  sq.  ft.  area  on  rent,  then  he  shall  have  to  enter  into  a  fresh  tenancy 

agreement by paying Rs. 3,00,000/- as security and in the said letter, choice 

was left upon the plaintiff and as such, last cause of action is 7/7/99 and this 

suit was filed on 7/7/2000 which is within the period of 3 years and as such, I 

am of the view that the suit was filed within the period of limitation. 

Accordingly this issue is decided. 

O R D E R 

In the result,  the suit  is  decreed on contest  with cost.  The plaintiff  is 

entitled to get an amount of Rs. 1,95,000/- with interest @ 6% per annum from 

the date of institution till realisation.

Prepare the decree accordingly.

Given under my hand and seal of this Court on this the 25th day of June,  

2012.

Civil Judge No. 3,
Kamrup, Guwahati. 

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guywahati.



tiff filed evidence on affidavit of PW 1 Shri Tridib Mukherjee, Asstt. Manager 

of Stressed Assets Recovery Branch of the plaintiff bank in support of their 

case. PW 1 in his evidence narrated the facts of the plaint. 

In his evidence, PW 1 has exhibited the loan application dated 8/10/07 

filed  by  the  defendant  No.  1  as  Ext-1,  Sanction/arrangement  letter  dated 

9/10/07 issued by the plaintiff bank to the defendant No. 1 as Ext-2, Personal 

Loan Agreement dated 9/10/07 executed by the defendant No. 1 in favour of 

the plaintiff bank as Ext-3, Deed of Guarantee dated 9/10/07 executed by the 

defendant No. 2 in favour of the plaintiff as Ext-4, Revival letters dated 1/10/10 

executed   by  both  the  defendants  as  Ext-5  and  6  respectively,  letter  dated 

28/10/09 issued by the plaintiff  to the defendants  as  Ext-7 and legal  notice 

dated 15/7/10 issued by the plaintiff  to the defendants as Ext-8.  PW 1 also 

exhibited the Statement of Accounts in respect of the A/c No. 30256948438 

maintained by the plaintiff in its usual and regular course of business as Ext-10 

and the interest calculation sheet as Ext-11. 

I have heard the argument advanced by the Ld. Counsel appearing for the 

plaintiff.  I  have  also  perused  the  plaint  and  the  evidence  adduced  by  the 

plaintiff side. It appears to me that the plaintiff has been able to prove its case 

that the defendants failed to repay the outstanding dues in respect of the loan 

taken by them to the plaintiff as per the terms and conditions of the letter of 

arrangement/sanction dated 9/10/07. Thereafter inspite of issuance of several 

letters and reminders when the defendants failed to liquidate the outstanding 

dues, the plaintiff had to file this suit for recovery of the dues with interest 

thereon.  The suit  is  also  filed  within  the  period of  limitation.  As such,  the 

plaintiff is entitled to the decree as prayed for. 

O R D E R



In the result, the suit is decreed exparte with cost. The plaintiff is entitled 

to recover from the defendants a sum of Rs. 3,16,012.20 P. with interest @ 6% 

per annum from the date of institution of the suit till realisation.

Prepare the decree accordingly.

Given under my hand and seal of this Court on this the 23rd day of May, 

2012.

Civil Judge No. 3,
Kamrup, Guwahati. 

Dictated and corrected by me

Civil Judge No. 3,
Kamrup, Guwahati.


