
HIGH COURT FORM NO. (J) 2.
HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

PRESENT :  Shri S.N. Sarma, LLM, AJS,
           Civil Judge No. 3,

                      Kamrup, Guwahati.

Wednesday, the 19th day of June, 2012.

TITLE SUIT NO. 194/2009

Shri Siddhi Sarma  .....Plaintiff.

-Vs-
1. Shri Rajendra Prasad Sarmah .......Defendant.
2. Dr. Prafulla Sarma .......Proforma Defendant.

This suit coming on for final hearing on 30/5/12  in the presence of :-

Mr. P.C. Goswami ..... Advocate for the plaintiff. 

-And-

Mr. B. Das ......Advocate for the defendant No. 1,

 

And having stood for consideration to this day, the Court delivered 

the following judgment :-

J U D G M E N T

This is a suit for permanent injunction.

The plaintiff's case, in brief, is that the plaintiff alongwith his mother, 

brother and sister purchased a plot of land measuring 1 Bigha 2 Kathas 11 

Lechas of village Bamun Sualkuchi under Dag No. 174 of K.P. Patta No. 74 

under  Pub  Bongsor  Mouza  jointly  in  the  year  1981.  The  proforma 



defendant being elder brother of the plaintiff purchased the land in his name 

but the cost of the land was borne by the mother and the plaintiff himself 

partly. Thereafter the proforma defendant sold 3 Katha 15 ½ Lechas of land 

in favour of defendant No. 1 without the consent of the plaintiff, his mother 

and other  members  of  the  family.  Therefore,  all  of  them filed  T.S.  No. 

145/06 challenging the said sale  deed and declaration of  right,  title  and 

interest. In the said suit, the proforma defendant admitted the sale of the 

land without consent but he denied that the land sold by him was not the 

same land as the boundaries are not in accordance with the possession. The 

further case of the plaintiff is that in T.S. No. 145/06, the Ld. Trial Court 

held that the alleged sale deed is not valid. Further, it was also observed 

that possession of the land was not taken by the defendant till 23/6/06 and 

hence,  U/s 55 of  the Transfer  of  Property Act,  sale  was not  completed. 

However, suppressing the material facts,  the defendant somehow got his 

name mutated but the plaintiff on the strength of the judgment of the T.S. 

No. 145/06, filed application before the Deputy Commissioner, Kamrup for 

cancellation of the mutation. Taking advantage of the alleged sale deed and 

mutation order, the defendant has been making attempt to enter into the 

land and for that purpose, some building materials have been stored on the 

Schedule-B land. Thereafter on 11/8/09, the plaintiff visited the site and 

found that the defendant has started digging the land for construction of 

permanent house over the suit land. In view of the decision held in T.S. No. 

145/06, the defendant has no manner of existence over the suit land. Hence, 

the plaintiff has filed the suit praying for permanent injunction restraining 

the defendant from entering into the “B” schedule land and from making 

any construction thereon with cost of the suit. 

The  defendant  No.  1  contested  the  suit  by  filing  separate  written 

statement. In his written statement, the defendant No. 1 stated that the suit 

is not maintainable, that the suit is false, baseless, and vexatious, that there 



is no cause of action for the suit, that the suit is barred by estoppel, that the 

suit is barred by principle of res-judicata inasmuch as the matter in issue 

has also been an issue in a former suit being T.S. No. 145/06 between the 

same  parties,  which  has  been  dismissed  by  the  Ld.  Civil  Judge  No.  3, 

Kamrup, Guwahati by decree dated 30/8/08, that the suit is bad for non-

joinder of Hareswari Devi, Upen Sarma, Lila Devi and Rina Devi, the other 

co-plaintiffs  in  earlier  T.S.  No.  145/06,  etc.  The  further  case  of  the 

defendant No. 1 is that the Schedule-B land being the self acquired property 

of the proforma defendant, the question of consent of anybody did not arise 

for  executing  the  registered  Sale  Deed  No.  9418  dated  2/8/05  by  the 

proforma defendant. The plaintiff's previous T.S. No. 145/06 failed even in 

respect of prayer for cancellation of said Sale Deed made by the proforma 

defendant. The plaintiff's previous suit i.e. T.S. No. 145/06 was dismissed 

in entirety by a decree dated 30/8/08 against which he never preferred any 

appeal or review petition. The plaintiff does not have any legal remedy in a 

subsequent suit for interpretation of a decree passed in a previous suit. The 

further  case  of  the  defendant  No.  1  is  that  he  has  been possessing  the 

Schedule-B land by constructing houses thereon and raising fences around 

it and have been paying land revenue regularly. His name was mutated as 

per  law.  The  plaintiff  failed  to  get  any  decree  for  delivery  of  khas 

possession of  the Schedule-B land and as such,  there  is  no question of 

making attempt to enter into the said land by the defendant. With the above 

pleadings, the defendant No. 1 prayed to dismiss the suit with cost. 

The proforma defendant No. 1 did not appear and contest the suit. 

Hence, the suit proceeded exparte against the said defendant. 

After  going through the pleadings of the parties  and hearing both 

sides, the following issues were framed :-



1. Is there any cause of action for this suit ?

2. Is the suit maintainable  ?

3. Is the suit barred under the principle of res-judicata ?

4. Whether the suit is bad for non-joinder of necessary parties ?

5. Whether the sale deed of the defendant was declared inoperative/void 

in the judgment of Title Suit No. 145/06, passed by the Court of Civil 

Judge No. 3, Kamrup, on 30/8/08 ?

6. Whether the defendant has any possession or right  to enter  in the 

Schedule-B land of the plaint ?

7. Whether the plaintiff is entitled to a decree, as prayed for ?

8. To what other relief/reliefs the plaintiff is entitled ?

Plaintiff side in support of his claim, examined himself as PW 1 and 

another  witness  as  PW 2.  Both  the  PWs  were  cross-examined  by  the 

defendant side. Defendant No. 1 adduced his evidence as DW 1. Both the 

parties also adduced documentary evidence in support of their respective 

cases. 

I have heard the learned counsel for both sides. Now let us discuss 

and decide the issues as follows :- 

DECISION AND REASONS THEREOF :-  

Issue No. 3 :-

Ld. Counsel for the plaintiff has argued that in T.S. No. 145/06, the 

Ld. Trial Court held that the alleged Sale Deed is not valid and it was also 

observed that  possession of  the land was not  taken by the defendant  in 

respect of Schedule-B land till 23/6/06. Therefore, according to law, alleged 

Sale  was  not  completed  and  while  deciding Issue  No.  6,  “Whether  the 



defendant  No.  1  purchased  land  described  as  Schedule-B  out  of  the 

Schedule-A land ?”, Court held that defendant No. 1 had not purchased the 

land described in Schedule-B out of Schedule-A plot of land. Accordingly 

that issue was decided negatively. On the strength of that issue, Ld. Counsel 

for the plaintiff has submitted that the plaintiff is entitled for injunction.  

On the other hand, Ld. Counsel  for  the defendant has argued that 

while  Court  deciding  T.S.  No.  145/06,  the  Court  dismissed  the  suit  on 

contest and Court has not declared that Sale Deed is not valid. However, 

Court opined as follows :-

“Under  the  aforesaid  circumstances,  it  cannot  be  held  that  the 

defendant No. 1 had purchased the land described “B” plot of land out of 

the 'A' schedule plot of land and hence, this issue is decided negatively.”

Ld. Counsel further submitted that the present suit is barred by law of 

res-judicata as in the earlier suit, the plaintiff claimed right, title, interest 

and also recovery of khas possession and the result of the suit was that the 

plaintiff's suit was dismissed and as such, as both the parties are same and 

the issues in the previous suit and the present suit are also the same and 

those  issues  have  already  been decided and as  such,  the  present  suit  is 

barred by law of res-judicata. As the plea of res-judicata has been raised, it 

is required to reproduce here as to what is meant by res-judicata. Section 11 

of CPC has defined res-judicata as follows :-

“11. Res judicata. No Court shall try any suit or issue in which the 

matter directly and substantially in issue has been directly and substantially 

in issue in a former suit between the same parties, or between parties under 

whom they or any of them claim, litigating under the same title, in a Court 

competent to try such subsequent suit or the suit in which such issue has 



been subsequently raised, and has been heard and finally decided by such 

Court.”

Now let us discuss whether present suit is barred by res-judicata or 

not. After going through the plaint and judgment in T.S. No. 145/06, it is 

found that the present plaintiff was one of the plaintiffs in the earlier suit 

and the subject matter of the present suit and the earlier suit are same and 

earlier suit has already been decided vide judgment and order dated 30/8/08 

dismissing the suit and as such, I am of the view that the earlier suit has 

been finally  heard and decided and issues in both the suits between the 

parties  are  same.  Upon scrutiny of  the pleadings of  both the suits,  it  is 

found that the subject matter of both the suits are same and in the earlier 

suit, right, title and interest were claimed on the aforesaid subject matter 

which was finally heard and dismissed. But again the plaintiff has filed the 

present  suit  on the  same subject  matter  making a  prayer  for  permanent 

injunction and as such, I am of the view that the issue of earlier suit  is 

directly and substantially issue in the present suit and the former suit and 

the present  suit  are also between the same parties although earlier there 

were more than one plaintiffs and as such, I am of the view that the present 

suit is barred by law of res-judicata. 

Issue No. 4 :-  

Defendant in his WS has taken the plea that the present suit is bad for 

non-joinder of Hreswari Devi, Upen Sarma, Lila Dewvi and Rina Devi. Ld. 

Counsel for the defendant has argued that in the T.S. No. 145/06, altogether 

5  plaintiffs  including the present  plaintiff  Hareswari  Devi,  Upen Sarma, 

Lila Devi and Rina Devi were the plaintiffs but in the present suit  only 

Sidhi Sarmah has filed this suit alone. As the suit has been filed on the same 

subject  matter,  the  other  plaintiffs  ought  to  have  been  impleaded  as 



plaintiffs but they were not impleaded as the plaintiffs and as such, the suit 

is bad for non-joinder of necessary parties. This issue is decided against the 

plaintiff.

Issue No. 2 :- 

Although defendant has taken the plea of non-maintainability, he has 

not specifically mentioned as to how the suit is not maintainable. Therefore, 

this issue is decided in favour of the plaintiff.

Issue No. 5 :-

In  T.S.  No.  145/06,  while  deciding  Issue  No.  6,  “Whether  the 

defendant No. 1 purchased land described in Schedule-B out of Schedule-A 

land ?” Court held that :-

“That apart, the delivery of possession is one of the ingredient “Sale” 

of immovable property according to Section 55 of the Transfer of Property 

Act.  In  instant  case  no  delivery  of  possession  was  done  as  to  the  “B” 

schedule plot of land.

Under  the  aforesaid  circumstances,  it  can  not  be  held  that  the 

defendant No. 1 had purchased the land described “B” plot of land out of 

the “A” schedule plot of land.”

From the careful perusal of judgment passed in T.S. No. 145/06, it is 

clear that Sale Deed of defendant No. 1 was not declared inoperative, void 

in the judgment of said T.S. and hence the issue is decided in negative. 



Issue No. 6 :-

From the operative portion of judgment and order passed in T.S. No. 

145/06, it appears that the claim of right, title and interest and also khas 

possession was denied by the Ld. Court and as the present suit is barred by 

res-judicata, and as such, the defendant has no possession or right to enter 

into Schedule-B land of the plaint. 

Issue No. 1 :-

This is a suit for permanent injunction. The plaintiff stated that he 

alongwith his mother, brother and sister purchased the suit land jointly in 

the year 1981 with the joint fund in the name of his elder brother proforma 

defenant  No.  2.  Thereafter  the  proforma  defendant  sold  3  Katha  15  ½ 

Lechas of land in favour of defendant No. 1 without the consent of the 

plaintiff,  his  mother  and other  members  of  the  family.  Therefore,  all  of 

them filed T.S. No. 145/06 challenging the said sale deed and in that T.S. 

No. 145/06, the Ld. Trial Court held that the alleged sale deed is not valid 

and the possession of the land was not taken by the defendant till 23/6/06 

and hence, U/s 55 of the Transfer of Property Act, sale was not completed. 

But on the strength of the sale deed, the defendant No. 1 on 11/8/09, started 

digging the land for construction of permanent house over the suit land. On 

the other hand, the defendant No. 1 has stated that the suit  is barred by 

principle of res-judicata as the matter in issue has also been an issue in a 

former suit being T.S. No. 145/06 between the same parties, which has been 

dismissed by the Ld. Civil Judge No. 3, Kamrup, Guwahati by decree dated 

30/8/08  and  that  he  has  been  possessing  the  Schedule-B  land  by 

constructing houses thereon and paying land revenue regularly and  as such 

the suit is liable to be dismissed with cost. 



In view of above facts and circumstances, I am of the view that there 

is a cause of action for the suit. 

Issue Nos. 7 and 8 :- 

In  view  of  the  discussion  and  decision  held  in  foregoing  issues, 

plaintiff is not entitled to any relief.

O R D E R

In the result, the suit is dismissed on contest without cost

Prepare the decree accordingly.

Given under my hand and seal of this Court on this the 19th day of 

June, 2012.

        Civil Judge No. 3,
        Kamrup, Guwahati.

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guwahati.


