
  IN THE COURT OF CIVIL JUDGE NO. 2, KAMRUP, GUWAHAI.

Present : Sri  S.N. Sarma , LLM.  AJS,

Civil Judge No. 2, 

Kamrup, Guwahati. 

Reference : Money  Suit No. 18/2000

Plaintiffs  : On the death of Samsher Ali ,  

his legal heirs are : 

1. Mrs. Minara Begum (wife)

2. Miss. Najia Sumrun Ara Begum (daughter)

3. Miss. Najia Jyotshna Ara Begum (daughter)

4. Md. Mustafa Samim Ahmed (son)       

            vs

Defendants :     1.  The Assam State Co-operative 

Agriculture and Rural Development Bank Ltd.  ,  

Ulubari, Guwahati, Assam.     

2. The Chairman ,

3. The Executive Director  

For  the plaintiff  : Sri  P.P. Das  , Advocate

For the defendants : Sri A.K. Sarma , Advocate 



Date of hearing : 17/7/12

Date of Judgment : 30/7/12

JUDGEMENT

This  is  a  suit  for   recovery  of  money  amounting to  Rs.  19,27,000/-  from the  

defendants. 

The brief of the plaintiff's case is that the plaintiff executed the contract work of  

construction of  the Head Office  building of  the defendant  Bank at  Ulubari  and the  

present suit is being filed by the plaintiff for recovery of his bills for the contract done by  

the plaintiff under the work orders of the bank.  All the works that had been executed by  

the plaintiff and all the correspondences and returns etc, had taken place in Guwahati  

which is  within the jurisdiction of  this  court.  One Sri  Imran Shah was entrusted to  

construct a multistoried building of the defendant bank at Ulubari .  The said works for  

construction of the Head Officer building of the defendant bank was originally given by  

the bank to the aforesaid Sri Imran Shah on contract. The total value of the contract as  

per the arrangement with the aforesaid Imran Shah for construction of the building only  

was valued over Rs. 1,05,00,000/- only.   Accordingly, the aforesaid Sri Imran Shah ,  

contractor predecessor to the present plaintiff duly completed the preliminary works and  

then  entered  into  the  aforesaid  contract  for  construction  of  the  office  building  at  

Ulubari.  He had also received his due payable bills for said preliminary works. Imran  

Shah  was  appointed  as  Honourary  Business  Adviser  to  the  defendant  Bank.   This  

appointment was made by the bank itself and the appointment order was issued by the  

then Chief Executive Director of the 



Bank.  As  per  Notification  dated  7th April,  1992  issued  by  the  Commissioner  and  

Secretary to the Government of Assam, Co-operative Department, the Government of  

Assam also had appointed the aforesaid Sri Imran Shah as Honourary Business Adviser  

to the defendant Bank.  In view of the fact that the said Imran Shah could not hold the  

same office as Business Adviser to the defendant Bank, and at the same time could not  

execute the work for construction oft he building on contract he decided to relinquish  

the whole of the contract work for construction of the building in favour of the plaintiff.  

Accordingly,  a  deed  of  relinquishment/transfer  of  the  contract  work  by  mutual  

agreement was executed in between the aforesaid Sri Imran Shah and plaintiff on 1 st 

July,  1992 and Sri  Imran Shah,  earlier  contractor,  relinquished and transferred the  

whole of the work in favour of the plaintiff.  By this deed of agreement dtd. 1/7/92 the  

plaintiff  was  entrusted  to  do  the  contract  work  of  construction  of  the  Head  office  

building  of  the  defendant  bank.   This  deed  of  agreement  or  deed  of  transfer  /  

relinquishment of contract was registered in the  office of the Sub – Registry , Guwahati  

on 28/7/92 and numbered as 1929.  On 9/7/92 the Chairman of the defendant bank  

(defendant No. 2) communicated to the defendant  No. 3 furnishing the said agreement  

dated 1/7/92 and intimating that Sri Imran Shah relinquished the work of construction  

of the building of the bank in favour of the plaintiff. It is further statement that such  

reestablishment of contractor ship was accepted and admitted by the defendant bank On  

9/7/92 The Chairman of the defendant bank directed the defendant No. 3 to forthwith  

issue and order releasing Sri Imran Shah and appoint the plaintiff as contractor the  

bank for construction of the multi storied building of the bank. Pursuant to the aforesaid  

order of the defendant No. 2 , the defendant No. 2 issued one letter on 10/7/92 and  

allowed the 



plaintiff to take over the contractor ship. After being appointed plaintiff proceeded to  

completion  of  construction  of  the  building  of  the  defendant  bank.  The  value  of  the  

original  works  of  the  construction  of  the  aforesaid  multi  storied  RCC  building  

constructed  by  the plaintiff  stood at  Rs.  1,53,37,100/-  which included the enhanced  

estimate and the same has been paid to the plaintiff.  The plaintiff received this amount  

of Rs. 1,53,37,100/- from the defendant Bank as the bill for construction of the main  

building as per the original and enhanced estimate. The additional work done by the  

plaintiff at the request of the bank authorities for the works (1)  pertaining to earth  

quake protection valued Rs. 6,50,000/-  (2) for Alternation, renovation of the walls and  

fittings including extra sanitary fittings and marble tiles altering mozaic of floors Rs.  

6,55,900/-  and  (3)  Constrcution  of  Chowkidar  Shed  at  the  top  of  roof  floor   Rs.  

1,07,000/-.  The total value for the additional works done by the plaintiff stood at Rs.  

14,12,900/-   .  The  plaintiff  duly  completed  the  above  works  and  some  other  

miscellaneous works on being directed by the defendant bank authorities and demanded  

the money payable against the same. This was not paid during the continuance of the  

work. On 10/11/94 defendant bank issued a letter to the plaintiff for electrification work  

assuring that additional amount of Rs. 5,14,100/- would be paid to him . However, in  

spite of completion of the electrification of the entire building, the said amount of Rs.  

5,14,100/- was also not paid to the plaintiff. Plaintiff demanded the aforesaid unpaid  

amounts in  total  amounting to  Rs.  19,27,000/-  from the defendant bank but the bill  

amounts were not paid.  The entire works of construction of the building including the  

additional works, electrification etc, had been completed long back and the plaintiff had  

already handed over the building to the defendant which was received by them duly  

without any objections 

whatsoever,  But for long time, for the reasons not known to the plaintiff, the payment of  

the outstanding bills were not made and even no reason were assigned thereof to the  



plaintiff. The total bill for construction of the multi storied main office building of the  

defendant bank along with the additional works excluding electrification stood at Rs.  

1,67,50,000/- from which a sum of Rs. 1,53,37,100/- was paid to him.  This amount of  

Rs. 14,12,900/- in respect of the additional works remained unpaid and he was entitled  

to that payment.  Besides, the bill  for the electrification of the building amount to Rs.  

5,14,100/- was also to be paid to the plaintiff and as such the plaintiff prays for recovery  

of an amount of Rs. 19,27,000/-  with future interest @ 18% per annum till realization  

as well as cost of the suit.  

Defendant No. 1 , 2 and 3 contested the suit by filing a common written statement.  

Defendant's case is that the suit  is  not maintainable in its  present form , the suit  is  

barred by limitation, there is no cause of action for the suit, the suit is not properly  

valued,  the  suit  is  bad  for  non-joinder  and  mis-joinder  of  necessary  parties.  It  is  

admitted  that  Imran Shah contractor  of  the  Head office  building was appointed  as  

Honorary  business  Adviser  to  the  Bank  and  there  after  as  Adviser  and  Ex-Officio  

Director of the bank investing all powers is Administrative, Financial & Commercial by  

amending Bye  –  law No.  33.  Whole  affairs  of  allotment  of  contract  to  the original  

contractor  Imran  Shah who by  abusing  his  official  power  as  Adviser  & Ex-Officio  

Director, compelled the defendant Bank to transfer the contract to the plaintiff.  The  

construction of building , approval of enhanced budget by 40% and all additional work  

was done at the behest of Imran Shah on behalf of the plaintiff by misusing his official  

powers. As per available records the plaintiff was 

never allotted any additional work nor any payment was pending to him.  All files and  

records in respect of construction of the Head Office building of the defendant bank was  

seized by the R.C.X along with other records and thereafter by the C.I.D. The defendant  

bank  has  cleared  all  bills  for  construction  of  building  including  electrification  and  



accordingly  all  the payments  were  made in  full.  Plaintiff  had admitted that  he had  

availed a loan of  Rs.  5,00,000/-  from the bank for purchase  of  a  Tata Truck.   The  

plaintiff had mis-utilized the loan and never purchased the vehicle nor refunded the loan  

amount nor paid an availment of the loan and did not repay any installment till date. On  

15/6/99  ,  The  Hon'ble  Gauhati  High  Court  passed  an  order  in  C.R.   No.  3773/96  

directing  the  defendant  bank  to  resort  to  Bakijai  proceedings  against  the  will  full  

defaulter  including  the  appellant,  whose  names  were  also  published  in  the  Assam  

Tribune  on  8/7/99.   There  was  no  adjustment  of  loan  account  ,  with  the  plaintiff's  

pending bills.  The final bill was paid after adjustment of all the plaintiff's dues and as  

such prays to dismiss the suit with cost . 

Upon pleadings of the parties , the following issues were framed :

ISSUES

1. Whether the suit is maintainable in law and on facts ?

2. Whether the suit is bad for non-joinder of necessary parties ?

3. Whether the construction work of Head Office of the defendant  bank was  

allotted to the plaintiff ?

4. Whether there was any agreement executed by the defendant 

bank for construction of the building in question at Ulubari ?

5. Whether the plaintiff is entitled to get decree for recovery of Rs. 19,27,000/-  

with interest @ 18% per annum ?

6. To what other relief/reliefs the parties are entitled ?

In support of the claim of the plaintiff, the following documents were exhibited :



Exhibit – 1  is the original work order dated 3/3/92 issued by the defendants  

bank in the name of Imran Shah.

Exhibit – 2 is the certified copy of the registered deed being No. 1929/92 

dated 28/7/92

Exhibit – 3 is the Xerox copy of the letter dated 16/9/92

Exhibit – 4 is the Xerox copy of the letter dated 2/4/93 

Exhibit – 5 is the Xerox copy of the letter dated 10/11/94

Exhibit – 6 is the Certificate along with the copy of the deposit challan  given  by  

the defendant bank 

Plaintiff side examined two witnesses  namely :  

P.W.1   -  Samsher Ali

P.W.2   -  Samsuddin Ahmed 

During  cross  examination  by  the  defendants,  defendant  side  examined  Abu  

Hussain (D.W.1) .  He was cross-examined by the plaintiff side. Following documents  

were exhibited by the D.W.1.  Abu Hussain. 

Exhibit – A is the copy of the Notification No. COOP.216/76 Pt. II/301  dated 

7/4/92 issued by the Commissioner and Secretary to the Govt. of Assam.

Exhibit – B is the copy of the Notification  Coop.216/76/Pt-II/302 dated 7/4/92

Exhibit – C is the copy of Notification No. CF.46/90/55 dtd. 17/12/92

Exhibit – D is the Ledger statement showing amount payable by the  plaintiff  

to the defendant bank against loan. 

Exhibit – D(1) is the signature of the DM, Finance & Accounts 



Exhibit – E is the seizure list by CID, Assam. 

I have gone through the pleadings of the parties and also evidence on record.  I  

have also heard learned counsel for both the parties.  Learned counsel for the plaintiff  

has argued that initially one Imram Shah was allotted contract work  of construction of  

the head office building of the defendant bank  at Ulubari.  Thereafter, Imran Shah made  

an agreement  with the plaintiff  and relinquished and transferred the whole work  in  

favour of the plaintiff. By the deed of agreement dated 1/7/92 the plaintiff was entrusted  

to do the contract work of construction of head office building of the defendant bank  

and the said deed was registered in the office of Sub-Registrar , Guwahati on 28/7/92  

and numbered as 1929.  thereafter, some additional work like construction pertaining to  

earth  quick  protection,  alteration,  renovation  of  inside  walls  ,  construction  of  

Chowkidar shed,  and electrification were done by the plaintiff  but  payment was not  

made by the defendants for the additional work.  Controverting the submission made by  

the learned counsel for the plaintiff is counter part  learned counsel for the defendant 

Sri A.K. Sarma argued that the additional work as alleged by plaintiff included in the  

main contract work and for work done by the plaintiff an amount of Rs. 1,53,00,000/-  

has already been paid to the plaintiff and as such defendant has no liability for further  

payment. 

Now let the issue be determined separately .  

DECISION & REASONS THEREOF 

ISSUE NO. 3 & 4 



Issue No. 3 and 4 are corelated and as such both these issues are taken together  

for consideration.  Plaintiff as P.W.1 in his plaint, as well as evidence stated that  One  

Sri Imran Shah was entrusted to construct a multistoried building of the defendant bank  

at  Ulubari  .   The  said  works  for  construction  of  the  Head  Officer  building  of  the  

defendant bank was originally given by the bank to the aforesaid Sri Imran Shah on  

contract.  The total  value of  the contract  as per the arrangement  with the aforesaid  

Imran Shah for construction of the building only was valued over Rs. 1,05,00,000/- only.  

Accordingly,  the  aforesaid  Sri  Imran  Shah  ,  contractor  predecessor  to  the  present  

plaintiff  duly  completed  the  preliminary  works  and  then  entered  into  the  aforesaid  

contract for construction of the office building at Ulubari.  He had also received his due  

payable  bills  for  said  preliminary  works.  Imran Shah was appointed  as  Honourary  

Business Adviser to the defendant Bank.  This appointment was made by the bank itself  

and the appointment order was issued by the then Chief Executive Director of the Bank.  

As per Notification dated 7th April, 1992 issued by the Commissioner and Secretary to  

the 

Government of Assam, Co-operative Department, the Government of Assam also had  

appointed the aforesaid Sri Imran Shah as Honourary Business Adviser to the defendant  

Bank.  In view of the fact that the said Imran Shah could not hold the same office as  

Business Adviser to the defendant Bank, and at the same time could not execute the  

work for construction of the building on contract he decided to relinquish the whole of  

the contract work for construction of the building in favour of the plaintiff. Accordingly,  

a  deed  of  relinquishment/transfer  of  the  contract  work  by  mutual  agreement  was  

executed in between the aforesaid Sri Imran Shah and plaintiff on 1st July, 1992 and Sri  

Imran Shah, earlier contractor, relinquished and transferred the whole of the work in  

favour of the plaintiff.  By this deed of agreement dtd. 1/7/92 the plaintiff was entrusted  

to do the contract work of construction of the Head office building of the defendant  



bank.   This  deed of  agreement  or deed of  transfer /  relinquishment  of  contract  was  

registered in the  office of the Sub – Registry , Guwahati on 28/7/92 and numbered as  

1929.  On 9/7/92 the Chairman of the defendant bank (defendant No. 2) communicated  

to the defendant  No. 3 furnishing the said agreement dated 1/7/92 and intimating that  

Sri Imran Shah relinquished the work of construction of the building of the bank in  

favour of the plaintiff.  It is further statement that such reestablishment of contractor  

ship was accepted and admitted by the defendant bank On 9/7/92 The Chairman of the  

defendant bank directed the defendant No. 3 to forthwith issue and order releasing Sri  

Imran Shah and appoint the plaintiff as contractor the bank for construction of the multi  

storied building of the bank. Pursuant to the aforesaid order of the defendant No. 2 , the  

defendant No. 2 issued one letter on 10/7/92 and allowed the plaintiff to take over the  

contractor ship. 

Exhibit  –  1  is  the  original  work  order  No.  ASCARDS(G)739/92/17013  

dated 3/3/92 Exhibit – 2 is the certified copy registered deed No. 1929  made by  Sri  

Imran Shah transferring work order in the name of plaintiff, Exhibit – 3 is the copy of  

this letter dated 16/9/92 by the Chief Executive Director  of defendant bank addressing  

to Sri Imran Shah original contractor releasing him from contractor ship with a copy to  

the plaintiff appointing him as contractor in place of Imran Shah , the oral evidence of  

PW1 and PW2 as well as documentary evidence proves the fact that work order allotted  

to Imran Shah was subsequently entrusted to plaintiff and the same was accepted by the  

defendant bank and as such Issue No. 3 and 4 are decided in favour of the plaintiff. 

ISSUE NO. 5

Plaintiff in his plaint as well as evidence stated that at the request of the  

defendant   additional  works  were  done  by  the  plaintiff  .   The  total  value  for  the  



additional  works  done by the plaintiff  stood at  Rs.  14,12,900/-   .  The plaintiff  duly  

completed the above works and some other miscellaneous works on being directed by  

the defendant bank authorities and demanded the money payable against the same. This  

was not paid during the continuance of the work. On 10/11/94 defendant bank issued a  

letter  to the plaintiff  for  electrification work assuring that  additional  amount  of  Rs.  

5,14,100/- would be paid to him . However, in spite of completion of the electrification  

of  the  entire  building,  the  said  amount  of  Rs.  5,14,100/-  was  also  not  paid  to  the  

plaintiff.  Plaintiff  demanded the aforesaid unpaid amounts in total amounting to Rs.  

19,27,000/-    from    the    defendant    bank   but     the       bill    

amounts were not paid.  The entire works of construction of the building including the  

additional works, electrification etc, had been completed long back and the plaintiff had  

already handed over the building to the defendant which was received by them duly  

without any objections whatsoever,  But for long time, for the reasons not known to the  

plaintiff, the payment of the outstanding bills were not make and even no reason were  

assigned thereof  to the plaintiff.  However,  no payment was made to the plaintiff  for  

additional work done by the plaintiff.  Defendant in his written statement stated that the  

defendant bank never allotted additional work to the plaintiff as such plaintiff did not  

carry out any additional work in the head office building.  There is no amount payable  

to the plaintiff by the defendants against any alleged additional work done by him rather  

during  continuance  of  construction  work  in  January,  1996  the  plaintiff  availed  an  

amount of Rs. 5,00,000/- as loan from the defendant bank and the same was not paid.  

During the tenure of the said Imran Shah as adviser and the then Management of the  

defendant bank , serious financial irregularities into the affairs of the bank involving  

loan disbursements, construction of Head office building etc.  took place and for which  

an enquiry was carried out by the Registrar of Co-operative Societies, Government of  

Assam into the functioning of the defendant bank. The enquiry revealed embezzlement of  



money and misappropriation of fund of the defendant bank.  On such revelations the  

defendant  bank lodged an F.I.R.  Before  the  Paltan Bazar  Police  Station and which  

finally culminated into thorough, investigation by Central Bureau of Investigation into  

the affairs of the defendant bank under the bridle of Imran Shah and some of his the  

then officials.  The CBI investigation revealed amongst other, excess payments of lacs of  

amount to the plaintiff in his name during the construction process excluding the 

payment  of  Rs.  1,53,37,061/-   only  to  him  against  the  work.   In  connection  with  

investigations the Investigating Agency seized many files and records containing papers  

relating to construction project of the Head Office building, loan disbursement,s etc. On  

conclusion of investigations trials against the erring persons including some employees  

were initiated before the competent court of Law resulting in some initiated before the  

competent court of law resulting in some cases convictions of the accused.  One such  

employee was one Md. Makibar Rahman a peon in the defendant bank attached to the  

adviser Imran Shah.  /The CBI while investigating the case No. RC 5 & /E/2001-KOL 

dated 8/2/01 found that said Makibar Rahman had signed as Md. Samsher Ali on the (i)  

Agreement between Imran Shah and Md. Samsher Ali, wherein contract was transferred  

to  Samsher  Ali,  (ii)  On  the  account  opening  form and  specimen  signature  card  of  

savings  bank  account  No.  5855  of  City  Co-operative  Bank,  Guwahati  (iii)  All  

withdrawal cheques (iv) Letter submitted to ASCARD bank asking the bank building, as  

opined  by  GEQD.   The  above  finding  of  the  CBI  is  reflected  in  letter  No.  

DP/CAE/2003/3/5/ & 6/E/2001-Cal dated 19/11/03 to the defendant No. 3 on the subject  

regarding issuance of sanction order for prosecution of accused persons in RC 5 & 6 /  

E/2001/EOW-Kolkata.

The  plaintiff's  case  is  that  he  has  done  an  additional  work  for  Rs.  

19,27,000/-. 



Section 101 of  Evidence Act  says  - Whoever desires any Court  to give  

judgment as to any legal right or liability dependent on the existence of facts which he  

asserts, must prove that those facts exist. 

When a person is bound to prove the existence of any fact, it is said that the  

burden of proof lies on that person. 

 

In terms of the aforesaid provision the burden of proving the fact lies with  

the party who substantially asserts the affirmative issues and not the party who denies  

it.  This burden of prove never shift although the onus of prove may shift. 

In the instant case , it is the burden of the plaintiff to prove that he has done  

some additional work either by oral or documentary evidence.  However, he has failed  

to prove that he has done some additional work for Rs. 19,27,000/- .  Records speak that  

the transaction between the plaintiff and defendant were through papers not on verbal  

request.   In  such a  circumstances,  it  was  the  duty  of  the  defendant  to  produce  the  

relevant papers.  However, he has failed to produce documents to the effect that he has  

done additional work for Rs. 19,27,000/- in absence of such documentary evidence .  It  

cannot be held that the plaintiff has done some additional work .  

In view of the above discussion , this issue is decided against the plaintiff. 

ISSUE NO. 6

In view of the discussion and decision in issue No. 5 plaintiff is not entitled  



for any relief.  

ISSUE NO. 1

Defendant  in the written statement has taken the plea that the suit is not  

maintainable in its present form.  However, the defendant has not stated as to how the  

plaint  is  not  maintainable.   The  requirement  of  law  is  that  when  a  plea  of  

maintainability is taken it is the duty of the defendant to state as to how the suit is not  

maintainable.  In such a circumstances, the suit is not maintainable . Accordingly , this  

issue is decided in favour of the plaintiff. 

ISSUE NO. 3 

Defendant has also taken the plea that the suit is bad for mis-joinder of  

necessary parties.  However, defendant has not stated in his written statement as to who  

is  required  to  implead  as  necessary  party.   Learned  counsel  for  the  defendant  has  

argued that Imran Shah who ought to have made a party but I am not agree with the  

submission made by the learned counsel has no relief has been claimed against Imran  

Shah.  Therefore, this issue is also decided in favour of the plaintiff. 

ORDER

 In the result,  the suit  is  dismissed on contest without cost.   Prepare the  

decree accordingly. 

Given under my hand and seal of this court on this the 30th July , 2012 at 

Guwahati. 

Civil Judge No. 2,
Kamrup, Guwahati.

Dictated  corrected by me 



Civil Judge No. 2,
Kamrup, Guwahati. 


