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TITLE SUIT NO: 498 OF 2007
PLAINTIFFS: SHRI BHABANI CHARAN SARMA & ANR Vs
DEFENDANTS: SHRI PARESH ATHAPARIA & ANR

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

SATURDAY, the 7TH day of APRIL,2012

TITLE SUIT NO.498/ 2007

1. SHRI BHABANI CHARAN SARMA & ANR
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SHRI PARESH ATHAPARIA & ANR
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 13/3/2012 in the presence 
of –

SHRI S.P ROY, N. N JHA, Advocate for the plaintiff; and

SHRI P.K KALITA for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The  plaintiffs  have  instituted  this  suit  under  section  6  of  the 
Specific Relief Act, 1963 against the defendants for the recovery 
of possession of the suit land.

2. The plaintiffs, Shri Bhabani Charan Sarma and Smti Bijita Devi 
have  instituted  this  suit  against  the  defendants,  Shri  Paresh 
Athaparia and Shri Nirmal Athaparia. 

3. The plaintiff no.1, Shri Bhabani Charan Sarma is the son of the 
plaintiff no.2, Smti Bijita Devi. The plaintiffs have pleaded that 
the land measuring about 11 Bighas covered by Dag no.605 of 
Lakhiraj Patta no.2 (more particularly described in the schedule A 
of the plaint) originally belonged to the Kamakhya Devalaya and 
Lt. Bhairab Chandra Sarma was the possessor of this land as a 
Shebait of the temple. This land is more particularly described in 
the schedule A of the plaint. The plaintiffs have pleaded that the 
said Bhairab Chandra Sarma died and accordingly his son, Barin 
Chandra Sarma inherited the aforesaid land.

4. The plaintiffs have pleaded that Barin Chandra Sarma sold the 
possessory right of the aforesaid schedule A land to the plaintiff, 
Smti  Bijita  Devi  by way of a  deed of  acknowledgement  for  a 
consideration of Rs.25,000/- on 8/11/1995 and thus Smti  Bijita 
Devi (plaintiff no.2) came into the possession of the schedule A 
land. The plaintiff no.2, Smti Bijita Devi paid the holding taxes to 
the Kamakhya Debuttar Board. 

5. The plaintiffs have pleaded that they reside at Machkhowa and 
taking the advantage of their absence from the aforesaid schedule 
A land, the defendants dispossessed them from a portion of the 
schedule  A land  measuring  about  3  Kathas  (more  particularly 
described  in  the  schedule  B  of  the  plaint  and  is  hereinafter 
referred to as the suit land) and started to construct RCC house 
over the same.  The plaintiffs  have pleaded that  they had a Ek 
Chali house over the suit land, but the defendants demolished the 
same.  The  plaintiffs  have  pleaded  that  the  defendants 
dispossessed them on 25/5/2007. According to the plaintiffs, the 
defendants had already raised RCC pillars and raised the plinth; 
hence this suit for the recovery of possession of the suit land.
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6. The defendants appeared and contested the suit by filing written 
statement.  The defendants  denied that  the plaintiff,  Smti  Bijita 
Devi is the owner of the suit land. The defendants admitted that 
Bhairab Chandra Sarma originally was in possession of about 9 
Bighas  of  land  and  not  11  Bighas  of  land  as  stated  by  the 
plaintiffs. The defendants have also stated that after the death of 
Bhairab Chandra Sarma, his son Barin Chandra Sarma came into 
the possession of the aforesaid 9 Bighas of land. 

7. The defendants have pleaded that the schedule B land was hilly 
land and covered by Jungles as such they took the permission of 
Barin Sharma to allow them to construct a Assam Type House 
over the suit land and accordingly constructed the house as per 
the  permission  of  Barin  Sharma  sometime  during  December, 
2005.  The  defendants  further  stated  that  they  proposed  to 
construct RCC structure over the suit land; hence they requested 
Barin Sharma to give them some authority in writing as such the 
Barin Sharma executed the unregistered deed in respect  of  the 
suit land.

8. The defendants have pleaded that they started construction of the 
RCC structure over the suit land in the year 2006. The defendants 
have pleaded that they organized a feast at the suit land on the 
day  they  laid  the  foundation  of  the  RCC  building  and  the 
plaintiff,  Shri  Bhabani  Sarma  was  present  on  that  day.  The 
defendants  have  pleaded  that  the  plaintiffs  were  never  in 
possession of the suit land. The defendants pleaded that they were 
in possession of the suit land since December,2005 continuously; 
hence prayed for dismissal of the suit.

9. Upon  the  pleadings  of  the  parties  my  learned  predecessor  in 
office had framed the following issues in this suit-

(1) Whether the plaintiffs had been in possession of the suit 
land prior to six months of filing of suit?

(2) Whether  the  plaintiff  was  illegally  dispossessed  by  the 
defendants?

(3) Whether the plaintiff is entitled to the relief prayed for?
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10.Both the parties adduced evidence in support of their case. I have 
heard the arguments put forwarded by both the parties.

11.The learned counsel for the plaintiffs contended that the suit is 
liable to be decreed because the plaintiffs are the owners of the 
suit land and were in possession of the suit land till they were 
dispossessed on 25/5/2007.

12.The learned counsel for the defendants contended that the suit is 
liable to be dismissed, because the plaintiffs have failed to prove 
that they were in possession of the suit land. The learned counsel 
for  the  defendants  further  contended  that  the  suit  is  not 
maintainable  because  the  suit  land  was  allegedly  owned  and 
possessed by the plaintiff no.2, Smti Bijita Devi, but she had not 
adduced evidence. 

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

13.Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit.

ISSUE  NO.1  &  2  :  Whether  the  plaintiffs  had  been  in  
possession of the suit land prior to six months of filing of suit?  
Whether  the  plaintiff  was  illegally  dispossessed  by  the  
defendants? 

14.Both the issues are taken together for discussion as the issues are 
intricately connected to each other and the decision in one issue 
would decide the other issue.

15.The plaintiffs  have  pleaded  that  the  plaintiff  no.2,  Smti  Bijita 
Devi  purchased  the  possessory  right  over  the  suit  land  and 
possessed the suit land by constructing a Ek Chali house over the 
suit  land.  The  plaintiffs  have  further  pleaded  that  the  plaintiff 
no.2 was dispossessed from the suit land on 25/5/2007; whereas 
the  defendants  have  pleaded  that  the  plaintiffs  were  never  in 
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possession  of  the  suit  land  and  further  that  they  were  in 
possession of the suit land since December, 2005.

16.The plaintiffs  examined two witnesses  in support  of  their  case 
namely, the plaintiff no.1 and one Shri Abhijit Goswami. 

17.The plaintiff no.1, Shri Bhabani Sarma (PW1) has deposed that 
his  mother,  Smti  Bijita  Devi  (plaintiff  no.1)  was  dispossessed 
from the  suit  land;  as  such  he  had  instituted  this  suit  for  the 
recovery of the same. The plaintiff no.1 has also stated that his 
mother had not given him any power of attorney to depose on her 
behalf. The perusal of the above statements show that the plaintiff 
no.1 was not in possession of the suit land, but it was the plaintiff 
no.2 who was allegedly in possession of the suit land; hence the 
plaintiff  no.2  is  the  best  and  competent  witness  to  depose  as 
regards how and when she came into the possession of the suit 
land  and  further  how  she  was  dispossessed.  There  is  no 
explanation as to why the plaintiff no.2 did not appear and depose 
in  support  of  her  alleged  possession  and  subsequent 
dispossession.  The fact  that the plaintiff  no.2, Smti Bijita Devi 
was the best witness to depose as regards her alleged possession 
and  subsequent  dispossession,  I  have  drawn adverse  inference 
against the case set up by the plaintiffs. There is no explanation as 
to why the plaintiff no.2 has shied from appearing as a witness in 
this case.

18.This suit is instituted under section 6 of the Specific Relief Act, 
1963 for the recovery of possession of the suit land; as such I 
would not decide the question as regards who had the title over 
the suit land, because the same is beyond the scope of this suit. I 
am only concerned with the fact as to whether the plaintiff no.2 
was in possession of the suit land within six months of the date of 
institution of  the suit  and whether  the defendants  dispossessed 
them. 

19.The plaintiff  no.1 (PW1) has deposed that he and the plaintiff 
no.2 use to reside at Machkhowa and taking advantage of their 
absence from the suit land the defendants dispossessed them on 
25/5/2007. 
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20.The PW1 has  stated  that  the defendants  dispossessed them by 
demolishing the Ek Chali House over the suit land. The perusal of 
the  above  evidence  of  the  PW1 indicates  that  there  was a  Ek 
Chali House over the suit land, but the PW1 has not stated as to 
who  constructed  the  said  house  or  when  was  the  said  house 
constructed. The PW1 has also not stated as to who used to reside 
over the said Ek Chali house, because admittedly the plaintiffs 
used  to  reside  at  Machkhowa.  The  PW1  has  made  only  one 
statement  in  his  entire  examination  regarding  the  manner  in 
which they allegedly possessed the suit land and this statement 
indicates that there was a Ek Chali house. As stated above, the 
PW1 is evasive in stating about the house, because there is no 
description of the house in his evidence. The PW1 has also not 
stated as to who used to reside in the said house and further as to 
why they constructed the said house, because admittedly they did 
not stay over the suit land. In view of the above the statement that 
the  plaintiffs  were  in  possession  of  the  suit  land  cannot  be 
believed, because the evidence is devoid of material details. The 
non disclosure of the above material facts, as to who constructed 
the said house, or when and why the house was constructed, or 
who  used  to  reside  at  the  said  house,  and  further  as  to  what 
necessitated  the  construction  of  the  said  house,  leads  me  to 
conclude  that  the  PW1  is  either  lying  or  is  trying  to  shield 
material particulars from the court.

21.The PW1 has stated that at the time of delivery of possession of 
the  aforesaid  land  one  Shri  Subodh  Sarma  was  present,  but 
strangely enough the aforesaid Subodh Sarma is not examined by 
the plaintiffs and further there is no explanation as to why the 
said  Subodh  Sarma  was  not  examined;  hence  I  draw  adverse 
inference against the case set up by the plaintiffs, because they 
have shielded the best evidence from the court.

22.In  addition  to  the  above  the  PW1  was  asked  in  the  cross 
examination regarding the possession of Bhairab Sarma (original 
owner and possessor) over the aforesaid land, to which the PW1 
has stated that he does not know how much land was possessed 
by the Bhairab Sarma; and he had further stated that he does not 
know the boundary of the land which was in the possession of 
Bhairab Sarma.
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23.In addition to the above the plaintiff no.2 had allegedly purchased 
the  possessory  right  over  the  schedule  A  land.  The  said 
agreement/ receipt by which the land was purchased is marked as 
exhibit 2. The perusal of exhibit 2 shows that the same does not 
bear  the boundary of  the land allegedly  purchased by the said 
exhibit 2.

24.The PW1 has further stated that the defendants dispossessed them 
from the  suit  land  on  25/5/2007  by  taking  advantage  of  their 
absence. The PW1has not stated in details as regards the fact as to 
when they came to know that they were dispossessed. The PW1 
has also not stated as to how he came to know that the defendants 
had  demolished  the  alleged  house  and  started  construction  of 
RCC structure. The PW1 was admittedly not staying over the suit 
land or near it; as such he either must be informed by someone 
that  the defendants  had dispossessed  them by demolishing  the 
house or that he must himself witness the alleged occurrence of 
dispossession. It is also a possibility that the PW1 (plaintiff no.1) 
might have come to visit the suit land on some days and then he 
saw that the defendants have dispossessed them. Whatever may 
be  the  source  of  knowledge,  but  the  plaintiffs  have  failed  to 
mention the same either in their plaint or state in their evidence. 

25.There is no material on record to show as to on which date the 
plaintiffs  came  to  know  that  they  were  dispossessed  by  the 
defendants  or  as  to how they initially  came to know that  they 
were  dispossessed.  In  view  of  the  above,  the  fact  that  the 
plaintiffs have stated that they were dispossessed on 25/5/2007 
cannot be relied upon. There is no material on record to show as 
to how the plaintiffs came to know that they were dispossessed on 
25/5/2007. 

26.The plaintiffs have examined one Shri Abhijit Goswami (PW2) as 
witness in support of their case, but his evidence regarding the 
alleged dispossession of the plaintiffs from the suit land cannot be 
relied upon, because he had stated in his cross examination that 
he  had  deposed  regarding  the  dispossession  of  land  from the 
information received from the plaintiffs. It is seen from the above 
statement of Shri Abhijit Goswami (PW2) that he had no personal 
knowledge  regarding  the  alleged  dispossession,  but  he  had 
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derived his knowledge about the alleged dispossession from the 
plaintiffs.  In  view  of  the  above,  the  evidence  of  the  PW2 
regarding the alleged dispossession is nothing but hearsay; hence 
the same cannot be admitted in evidence.

27.In view of the discussion made above it is seen that the plaintiffs 
have failed to prove that  they were dispossessed from the suit 
land on 25/5/2007, because the plaintiffs have not disclosed the 
source  from  where  they  came  to  know  that  they  were 
dispossessed  on  25/5/2007.  The  plaintiffs  admittedly  were  not 
present  when  they  were  allegedly  dispossessed.  The  plaintiffs 
have pleaded that taking the advantage of the fact that they were 
absent  from  the  suit  land,  the  defendants  dispossessed  them; 
hence it can be presumed that they were not present at the suit 
land when they were allegedly dispossessed.

28.As stated above, in a suit under section 6 of the Specific Relief 
Act,1963, the date of dispossession has to be proved to be within 
six months from the date of institution of the suit. In the instant 
case, the plaintiffs have failed to prove the actual date of alleged 
dispossession;  hence  it  cannot  be  held  that  the  plaintiffs  were 
dispossessed within six months from the date of institution of the 
suit.

29.In addition to the above the plaintiffs have failed to prove that 
they were in possession of the suit land within six months from 
the date of the alleged dispossession. 

30.In view of the above discussion it is held that the plaintiffs have 
failed to prove that they were in possession within prior to six 
months from the date of institution of the suit and that they were 
dispossessed within six months from the date of institution of the 
suit.

31.The defendants examined Smti Saraswati Devi (DW2) in support 
of their case. The DW2 is the sister of Barin Sarma and she had 
deposed that Barin Sarma sold the suit land to the defendants and 
that she was present at the time of the said sale. The DW2 has 
further stated that during December,  2005 the defendants came 
into the possession of  the suit  land by taking permission from 
Barin Sarma. The DW2 was cross examined in this regard, but 
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nothing  material  could  be  elicited  from her  cross  examination 
which could render her evidence doubtful. The DW2 is a natural 
witness and she had consistently maintained in her evidence that 
the defendants came into the possession of the suit land in the 
year 2005 and then started construction of the RCC house in the 
year 2006. She has also stated that she was present when Barin 
Sarma executed the deed in favour of the defendants in respect of 
the suit land. The DW2 appears to be truthful and her evidence is 
consistent to the evidence of the DW1, Shri Nirmal Athaparia.

32.The  plaintiffs  have  merely  suggested  to  the  witnesses  of  the 
defendants  that  there  was  no  such  deed  in  favour  of  the 
defendants, to which the witnesses denied. 

33.In  view  of  the  above  it  is  held  that  the  defendants  were  in 
possession of the suit land since 2005.

34.DECISION:   The plaintiffs  have failed  to  prove that  they were 
dispossessed from the suit land within six months from the date 
of institution of the suit; and further the plaintiffs have failed to 
prove that they were in possession of the suit land at any point of 
time.

ISSUE  NO.3:  Whether  the  plaintiff  is  entitled  to  the  relief  
prayed for?

35.In view of the discussions made above and the decisions rendered 
in the issue no.1 and 2 it is held that the plaintiff is not entitled to 
the reliefs as prayed for.

ORDER

36.In view of the discussions made above the suit of the plaintiffs is 
dismissed on contest with cost. 

37.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 7th day of 
April, 2012 at Guwahati.
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Yusuf Azaz,
Munsiff No.1, Kamrup.
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