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TITLE SUIT NO: 81 OF 2009
PLAINTIFF: SMTI IRA BORDOLOI Vs
DEFENDANTS: SMTI PATE DAS & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

TUESDAY, the 3RD day of APRIL,2012

TITLE SUIT NO.81/ 2009

1. SMTI IRA BORDOLOI
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SMTI PATE DAS & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 5/3/2012 in the presence 
of –

SHRI BARKAT ULLAH, K. ALI, Advocate for the plaintiff; and

SHRI T. SARMAH, H. SHARMA for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff  has instituted this suit  against the defendants  for the 
declaration that the decree passed in Title Suit no.365 of 2006 by the 
Court of Munsiff No.3, Kamrup is not binding upon her and further 
prayed for the declaration of her right, title and interest over the suit 
land.  The  defendants  further  filed  counter  claim  praying  for  the 
eviction of the plaintiff from the suit land.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiff,  Smti  Ira Bordoloi has instituted this suit  against the 
defendants,  Smti  Pate  Das  and  Smti  Deepa  Das  as  principal 
defendants and has further arrayed Smti Banima Quddus, Shri Abdul 
Hannan Mahammad Hai and Shri Abdul Mannan Mahammad Hai as 
the proforma defendants.

4. The plaintiff has pleaded that the principal defendants in this suit had 
earlier instituted Title Suit no.365/ 2006 in respect of the same suit 
land, but did not make the plaintiff herein a party in the said suit 
knowing very well that the plaintiff  herein was a necessary party. 
The plaintiff has pleaded that the said Title Suit no.365 of 2006 was 
instituted against Smti Anowara Khatoon, Shri Abdul Hannan and 
Shri Abdul Mannan (proforma defendants in this suit).

5. The plaintiff has pleaded that one Talebuddin was the original owner 
of a plot of land measuring about 4 Kathas covered by Dag no.53 of 
K.P no.17 situated at village Noonmati. The plaintiff has stated that 
Talebuddin died leaving behind his wife Smti Anowara Khatoon as 
the legal heir as such the aforesaid land devolved upon her and she 
became the absolute owner thereof.  The plaintiff  has pleaded that 
Smti  Anowara  Khatoon  appointed  Shri  Babul  Hussain  as  her 
attorney to deal with the aforesaid land and accordingly her attorney 
proposed  to  sell  the  suit  land  measuring  1  Kathas  (out  of  the 
aforesaid 4 Kathas of land) and accordingly the plaintiff agreed to 
purchase the said land at a sale consideration of Rs.2,00,000/-. This 1 
Katha of land is more particularly described in the schedule B of the 
plaint and is hereinafter referred to as the suit land.
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6. The  plaintiff  has  pleaded  that  accordingly  she  entered  into  an 
agreement  to  purchase  the  suit  land  on  21/12/2003  and  received 
Rs.1,50,000/-  as  advance  out  of  the  total  sale  consideration.  The 
plaintiff  has pleaded that  it  was agreed that  the formal  sale  deed 
would be executed after obtaining the requisite statutory permissions 
from the concerned authorities.  The plaintiff  has pleaded that  she 
came  into  possession  of  the  land  soon  after  entering  into  the 
agreement of sale and constructed brick wall on the Western side of 
the suit land and there was bamboo fencing on the other three sides.

7. The  plaintiff  has  stated  that  Smti  Anowara  Khatoon  through  her 
attorney executed the formal sale deed being no.2075/ 2005 dated 
4/3/2005 in respect of the suit land and thereby the plaintiff became 
the owner of the suit land. The plaintiff has pleaded that he thereafter 
constructed house thereon and started to reside thereon.

8. The  plaintiff  has  stated  that  the  defendant  no.1  and  2  (principal 
defendants) filed mutation case no.33/ 07- 08 before the Settlement 
Officer in respect of the suit land, and in connection with this case 
the officials of the Settlement office came to visit the suit land and 
then the plaintiff came to know that the defendant no.1 and 2 had 
instituted Title Suit no.365 of 2006 and managed to get an ex-parte 
decree in that suit. The plaintiff has pleaded that she purchased the 
suit  land way back on 21/12/2003 as such she was the necessary 
party to the said Title Suit no.365 of 2006 and as because she had not 
been made a party to that suit, the decree passed in Title Suit no.365 
of 2006 is not binding upon her. 

9. The plaintiff has alleged that the Anowara Khatoon and the proforma 
defendant no.4 and 5 had no interest over the suit land as such they 
did not take interest in defending the Title Suit no.365 of 2006 and in 
fact the defendant no.1 and 2 (herein) had instituted the said suit in 
collusion with the proforma defendant no.4 and 5 and the Anowara 
Khatoon.

10.The plaintiff has stated that she is all along in possession of the suit 
land  since  21/12/2003.  The  plaintiff  has  further  stated  that  the 
predecessor  in  interest  of  the defendant  no.1 and 2  was never  in 
possession of the suit land. The plaintiff has, therefore, instituted this 
suit for the declaration that the decree in Title Suit no.365 of 2006 is 
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not binding upon her and also prayed for the declaration of her right, 
title and interest over the suit land.

11.The defendant nos.1 and 2 filed written statement cum counter claim 
in the suit. The principal defendants have denied the pleadings of the 
plaintiff. The principal defendants had admitted about the institution 
of the Title Suit no.365 of 2006. The principal defendants pleaded 
that  their  predecessor  in  interest,  Gopi  Ram  Das  came  into 
possession  of  the  land  measuring  4  Kathas  more  particularly 
described in the schedule A of the plaint. The principal defendants 
had pleaded that their predecessor constructed a RCC house over the 
aforesaid 4 Kathas of land and also constructed a number of houses 
which were given on rent. The principal defendants pleaded that they 
instituted  Title  Suit  no.365  of  2006  against  the  original  owners 
claiming title over the suit land by way of adverse possession and 
this suit was decreed ex-parte and their right, title and interest over 
the suit  land was declared. The principal defendants have pleaded 
that the plaintiff herein had illegally trespassed upon the suit land on 
3/2/2009 and dispossessed the principal defendants; hence prayed for 
a decree to evict the plaintiff from the suit land.

12.The suit proceeded ex-parte against the proforma defendants. 

13.Upon the pleadings of the parties the following issues were framed 
in this suit-

(1) Whether the suit is maintainable on facts stated in the plaint 
and the relief(s) prayed for?

(2) Whether the decree passed in T.S no.365/ 06 can be set aside 
by a court of co- ordinate jurisdiction?

(3) Whether the decree in T.S365/ 06 is liable to be set aside?

(4) Whether the plaintiff trespassed into the schedule B land of 
counter claim on 3/2/2009?

(5) Whether the counter claim is barred by limitation?

(6) Whether the plaintiff is liable to be evicted from schedule B 
land?
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(7) To what relief (s), parties or any of them are entitled to?

Additional Issues framed on 16/2/2012:

     (8)  Whether  the  decree  passed  in  Title  suit  no.365/  2006 is 
binding upon the plaintiff?

     (9) Whether the plaintiff has the right, title and interest over the 
suit land?

14.It would be pertinent to mention herein that the issue nos.2 and 3 
were struck off  vide order  dated 16/2/2012 by this  court  and the 
issue  nos.8  and  9  were  additionally  framed;  as  such  no  decision 
would be rendered upon the issue nos. 2 and 3; as the same stands 
struck off.

15.Both  the  parties  adduced  evidence  in  support  of  their  respective 
cases. 

16.I have heard the learned counsels for both the parties. 

17.The learned counsel for the plaintiff has contended that the decree in 
the Title Suit no.365 of 2006 is not binding upon the plaintiff as she 
was not made a party to the said suit. He has further contended that 
the principal defendants knowingly did not make the plaintiff herein 
a party to the said suit even though she was in possession of the suit; 
hence the decree passed in the said suit is not binding upon her. The 
learned  counsel  for  the  plaintiff  has  further  contended  that  the 
plaintiff has purchased the suit land by way of a registered sale deed 
as such she has the right, title and interest over the suit land.

18.The  learned  counsel  for  the  defendants  have  contended  that  the 
decree passed in the Title Suit no.365 of 2006 is binding upon the 
plaintiff  because he admittedly purchased the suit  land during the 
pendency of the said suit.  The learned counsel  for the defendants 
have further contended that, even otherwise, the sale deed by which 
the plaintiff allegedly purchased the suit land is not valid because the 
Anowara Khatoon died prior to the execution of the sale deed; hence 
the power of attorney stands cancelled; as such Babul Hussain could 
not have executed the sale deed on behalf of Anowara Khatoon who 
died prior to the execution of the said deed.
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DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

ISSUE NO.1: Whether the suit is maintainable on facts stated in  
the plaint as the relief(s) prayed for?

19.The defendants have contended that the suit is not maintainable, but 
this issue was not pressed at the hearing and further there is nothing 
on record to suggest as to why the suit is maintainable; as such it is 
held that the suit is maintainable.

20.DECISION:   The suit is maintainable.

ISSUE NO.8: Whether the decree passed in Title suit no.365/ 2006  
is binding upon the plaintiff?

21.The  plaintiff  has  alleged  that  the  decree  passed  in  the  Title  Suit 
no.365 of 2006 is not binding upon her as she is not a party to the 
said suit.

22.The record of Title Suit no.365 of 2006 was called for in this case. I 
have perused the record.  The defendants  herein had instituted the 
said Title Suit  no.365 of  2006 against  Anowara Khatoon and the 
proforma defendant nos.4 and 5 herein on 29/9/2004. 

23.It  is  an  admitted  fact  that  the  suit  land was originally  owned by 
Anowara Khatoon and the proforma defendants. The disputed land 
in the said Title Suit no.365 of 2006 and this suit are identical. In 
view of the above it is held that there is not dispute as regards the 
identity of the land in this suit and the Title Suit no.365 of 2006. It 
is, therefore, seen that the subject matter in both this suit and the said 
suit are same.

24.The plaintiff herein has alleged that the decree in Title Suit no.365 of 
2006 is not binding upon her as she is not a party to the said suit.
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25.The section 52 of the Transfer of Property Act,1882 provides that if 
any  suit  is  pending  in  any  court  in  India  in  which  the  right  to 
immovable property is directly and specifically in question, then the 
said  immovable  property  cannot  be  transferred  or  otherwise  dealt 
with by any of the party, so as to affect the rights of any party under 
the decree or  order passed in the pending suit.  The principle  laid 
down in  this  section  is  commonly  known as  the  doctrine  of  “lis 
pendens”. In simple words the doctrine laid down in the section 52 
of the Transfer of Property Act,1882 can be summarized to the effect 
that no person can transfer of otherwise deal with any immovable 
property which is the subject matter of the suit, so as to affect the 
right of any party under any decree or order passed in the suit. In 
other words the decree which is ultimately passed in the pending suit 
would be binding upon not only the party to the suit, but also upon 
any subsequent purchaser of the property. The only exceptions to the 
doctrine of  lis  pendens  is  if  the said transfer  is  effected  with the 
permission  of  the  court  or  if  it  can  be  shown  that  the  suit  was 
brought collusively.

26.Now let  me  discuss  the  materials  on  record  and see  whether  the 
doctrine of “lis pendens” is applicable to the facts of this case.

27.In the instant suit the plaintiff has admitted that she had purchased 
the  suit  land  from  Anowara  Khatoon.  It  is  also  admitted  that 
Anowara Khatoon was a party to the said Title Suit no.365 of 2006. 
The  plaintiff  has  alleged  that  she  entered  into  the  agreement  to 
purchase  the  suit  land  with  the  attorney  of  the  plaintiff  on 
21/12/2003 and came into the possession of the suit land on that day 
itself.

28.The plaintiff has further stated that she purchased the suit land by 
way of registered sale deed on 4/3/2005. It is seen from the above 
that  the  date  of  actual  sale  of  the  suit  land  is  4/3/2005  and  not 
21/12/2003,  because  the  registered  sale  deed  was  effected  on 
4/3/2005; hence the plaintiff could be said to have acquired the title 
over the suit land on 4/3/2005 and not on 21/12/2003. The agreement 
to sell is not a sale in itself, but is only a promise to sell or purchase 
the  suit  land  on  fulfillment  of  the  conditions  laid  therein.  The 
agreement  to sale  does not,  ipso facto,  transfer  any title  over  the 
land, but merely binds the promisor to sell the land in future.
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29.In the instant case the sale was effected on 4/3/2005, which is during 
the  pendency  of  the  Title  Suit  no.365/  2006.  The  suit  land  is, 
therefore,  transferred  during  the  pendency  of  the  suit;  hence  the 
doctrine of “lis pendens” is attracted to the facts of this case. The 
plaintiff is a transferee pendent lite.

30.The  learned  counsel  for  the  plaintiff  has  contended  that  the 
defendants herein had instituted the said suit in collusion with the 
Anowara Khatoon and the proforma defendant nos.4 and 5, but there 
is no material on record to suggest or show that there was collusion 
between the defendants  herein and the Anowara Khatoon and the 
proforma defendant nos.4 and 5. The plaintiff has merely presumed 
that  there was collusion,  but  could not  provide any circumstances 
which would show that in fact there was collusion in the institution 
of the Title Suit no.365 of 2006. The plaintiff could not bring out any 
material  from  the  cross  examination  of  the  defendant  or  her 
witnesses or in any other manner to show that there was collusion.

31.The perusal of the record of Title Suit no.365 of 2006 further shows 
that  the  summonses  were  served  upon  the  defendants  therein  by 
publication in the news paper and in fact Babul Hussain appeared in 
the said suit. The perusal of the record of Title Suit no.365 of 2006 
shows that every possible option was used to serve notice upon the 
defendants therein. In view of the above it is held that the plaintiff 
has failed to show any material to indicate that the Title Suit no.365 
of 2006 was instituted in collusion with the Anowara Khatoon and 
the proforma defendant no.4 and 5.

32.Considering the fact that the plaintiff herein allegedly purchased the 
suit land during the pendency of the Title Suit no.365 of 2006 it is 
held that the said transfer cannot affect the right of the defendants 
herein declared in the Title Suit no.365 of 2006 by way of judgment 
and decree dated 5/4/2008. The decree passed in the said Title Suit 
no.365 of 2006 is binding upon the plaintiff herein. The right, title 
and interest of the defendants herein were declared in the Title suit 
no.365 of 2006 as such it is held that the defendants have the right, 
title and interest over the suit land. 

33.The learned counsel for the plaintiff has contended that the plaintiff 
was in possession of the suit land since 21/12/2003 as such she ought 
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to have been made a party to the suit.  The said contention of the 
plaintiff is not sustainable, because the plaintiff allegedly came into 
the  possession  of  the  suit  land under  the  Anowara  Khatoon as  a 
permissive  occupier  on  21/12/2003,  because  at  that  time  the  title 
over the suit land was not acquired by the plaintiff herein; hence she 
was not a necessary party to the suit at the relevant time.

34.The learned counsel for the plaintiff has relied upon the judgment of 
the Hon’ble  Apex Court  in Om Prakash Vs Kimtu [  (2005)  13 
SCC 389] to show that decision in a case cannot be rendered on the 
basis of a decision in another case which is not conclusive between 
the parties. The learned counsel for the plaintiff has contended that 
the plaintiff was not a party to Title Suit no.365 of 2006; hence the 
decision rendered in the said case cannot form the basis of decision 
in  this  case,  because the judgment  passed in Title  Suit  no.365 of 
2006  is  a  judgment  in  personem  and  not  judgment  in  rem.  The 
observation made above in the judgment by the Hon,ble Apex Court 
is not applicable to the facts of this case, because this judgment is 
not  rendered on the  basis  of  the  judgment  rendered in  Title  Suit 
no.365 of 2006, but the judgment in Title Suit no.365 of 2006 is 
binding upon the plaintiff herein because he is a transferee pendente 
lite; hence in view of section 52 of the Transfer of Property Act, the 
said transfer would not affect the decree passed in Title Suit no.365 
of 2006.

35.The  learned  counsel  for  the  plaintiff  has  further  relied  upon  the 
judgments of the Hon,ble Apex Court in the cases of Nagar Palika 
Vs Jagat Singh [AIR 1995 SC 1377], State of Himachal Pradesh 
Vs Keshav [ AIR 1997 SC 2181], Balwant Singh Vs Daulat Ram [ 
AIR  1997  SC  2719],  Suraj  Bhan  Vs  Financial  Commissioner 
[ (2007) 6 SCC 186], and Rajinder Singh Vs State of Jammu and 
Kashmir [(2008) 9 SCC 368] to bolster his contention that entries in 
jamabandi or revenue records does not confer any title over the land. 
The ratios laid down in the aforesaid judgments are not applicable to 
the facts of this case, because in this case the defendant nos.1 and 2 
had not  derived their  title  on  the basis  of  any  entries  in  revenue 
records, but their title is declared by a competent court on the basis 
of their claim over the suit land by way of adverse possession.
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36.In view of the above discussions it is held that the decree passed in 
Title Suit no.365 of 2006 is binding upon the plaintiff herein as she 
allegedly purchased the suit land during pendency of the suit.

37.In view of the above discussion it is held that the decree passed in 
Title Suit no.365 of 2006 is binding upon the plaintiff.

38.DECISION:   The  decree  passed  in  Title  Suit  no.365  of  2006  is 
binding upon the plaintiff.

ISSUE NO.9: Whether the plaintiff has the right, title and interest  
over the suit land?

39.The plaintiff has pleaded that she is the owner having the right, title 
and interest over the suit land.

40.It is already held that the decree passed in Title Suit no.365 of 2006 
is binding upon the plaintiff as such it is held that sale deed no.2075/ 
2005 dated 4/3/2005 cannot confer any right, title and interest over 
the suit land.

41.Even otherwise,  the defendants  have contended that  the Anowara 
Khatoon died prior to the execution of the alleged sale deed; hence 
her attorney, Babul Hussain could not have sold the same, because 
the agency terminated at the death of Anowara Khatoon.

42.The  plaintiff  has  alleged  that  Babul  Hussain,  the  attorney  of  the 
Anowara  Khatoon  executed  the  sale  deed  no.2075/  2005  on 
4/3/2005. 

43.The  defendants  stated  that  principal,  Anowara  Khatoon  died  on 
27/10/2004.  The  defendants  have  produced  a  copy  of  death 
certificate issued by Guwahati Kaborasthan Committee and the same 
is exhibit “sa”. The perusal of the said exhibit reveals that the same 
was issued by Guwahati Koborsthan Committee, but the person who 
issued  the  said  certificate  is  not  examined  by  the  defendants.  In 
addition  to  the  above  the  said  certificate  is  not  issued  by  the 
Registrar of Births and Deaths; as such the said death certificate is 
not admissible in evidence. In addition to the above the defendants 

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.



Page 11 of 15

TITLE SUIT NO: 81 OF 2009
PLAINTIFF: SMTI IRA BORDOLOI Vs
DEFENDANTS: SMTI PATE DAS & ORS

have failed to prove the contents of the said exhibit by examining the 
person who allegedly issued the said certificate.

44.The learned counsel for the plaintiffs relied upon the judgments of 
the Hon’ble Gauhati High Court in Mantu Ghosh Vs Amar Chand 
Sharma  [1996  (III)  GLT  62] to  show  that  mere  marking  of 
documents  as  exhibit  does  not  make  the  document  admissible  in 
evidence. The learned counsel for the plaintiff has contended that the 
aforesaid death certificate is not admissible even though it is marked 
as exhibit. It is already held in the foregoing paragraph that the death 
certificate is not admissible and cannot be read into evidence as it is 
not proved.

45.The defendants cross examined the plaintiff in respect to the death of 
Anowara  Khatoon.  The  plaintiff  had  in  her  cross  examination 
admitted that the sale deed was executed after the death of Anowara 
Khatoon. The plaintiff had stated in her cross examination that Babul 
Hussain did not tell her at the time of execution of the sale deed that 
Anowara  Khatoon  had died,  but  she  later  on  came  to  know that 
Anowara Khatoon died prior to the execution of the sale deed. In 
view  of  the  admission  of  the  plaintiff  it  is  held  that  Anowara 
Khatoon died prior to the execution of the sale deed.

46.It  is  settled  that  the  agency  between  the  principal  and  the  agent 
terminates  at  the death of  the principal  as such any action of  the 
agent after the death of the principal is null and void. In the instant 
case  the said  sale  deed was executed after  the death of  Anowara 
Khatoon; as such the Babul Hussain (Attorney) was not empowered 
at that time to execute the sale deed on behalf of the dead person.

47.In view of the above it is held that the sale deed no.2075/ 2005 is 
null, void and inoperative in law; hence the same does not convey 
any title over the suit land.

48.The plaintiff does not have the right, title and interest over the suit 
land.

49.DECISION:   The plaintiff does not have the right, title and interest 
over the suit land.
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ISSUE NO.4: Whether the plaintiff trespassed into the schedule B  
land of counter claim on 3/2/2009? 

50.The defendants  have alleged that the plaintiff  trespassed upon the 
schedule B land on 3/2/2009 by dispossessing the defendants.

51.It is an admitted position that the plaintiff is presently in occupation 
of the suit land. 

52.The plaintiff was cross examined as regards her possession over the 
suit land. The plaintiff admitted that there was a proceeding under 
section 145 CrPC in respect  of the suit  land between her and the 
Gopiram  Das  (predecessor  in  interest  of  the  defendants).  The 
plaintiff  has  further  admitted  that  the possession of  Gopiram Das 
was declared in the final order in the said proceeding. The plaintiff 
has  also  admitted  that  she  did  not  challenge  the  said  order.  In 
addition to the above the plaintiff  has also admitted that Gopiram 
Das constructed house over the suit land. The above admissions of 
the plaintiff prove that the Gopiram Das (predecessor in interest of 
the defendants) was in possession of the suit land. 

53.The plaintiff had alleged in the plaint that defendants were never in 
possession of the suit land. The above admissions of the plaintiff and 
the contradictory stand taken by the plaintiff in the plaint show that 
the plaintiff is not speaking the truth as regards the possession of the 
defendants over the suit land. 

54.Considering that the possession of the defendants was declared by 
the learned Executive Magistrate over the suit land and there is no 
material  on  record  as  to  how  the  plaintiff  again  came  into  the 
possession of the suit land by dispossessing the defendants, it is held 
that the contention of the plaintiff that she is in possession of the suit 
land since 21/12/2003 cannot be believed.

55.In addition to the above the plaintiff had stated in her plaint that she 
came into the possession of the suit  land on 21/12/2003 and gave 
brick wall on the Western side and bamboo fencing on other three 
sides;  whereas  when  the  plaintiff  was  confronted  with  these 
statements in her cross examination the plaintiff retaliated from her 
statements made in plaint and stated that she never constructed any 
wall  on any side of  the suit  land.  The above also shows that  the 

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.



Page 13 of 15

TITLE SUIT NO: 81 OF 2009
PLAINTIFF: SMTI IRA BORDOLOI Vs
DEFENDANTS: SMTI PATE DAS & ORS

plaintiff has failed to substantiate her pleadings and in fact took a 
contradictory stand in cross examination, which makes her evidence 
unreliable because of her frequent shifting of stands.

56.The defendant, Smti Deepa Das has examined herself and she has 
deposed  that  the  plaintiff  dispossessed  her  on  3/2/2009.  The 
defendant,  Smti  Deepa  Das  was  cross  examined,  but  nothing 
material could be elicited from her evidence in this regard so as to 
doubt  or  disbelieve  her.  The  plaintiff  merely  suggested  that  the 
plaintiff was in possession of the suit land since 21/12/2003 to which 
the witness (defendant no.2) denied and stated that the plaintiff came 
into possession of the suit  land since 3/2/2009 after dispossessing 
them.

57.In  view  of  the  above  discussions  it  is  held  that  the  plaintiff 
trespassed upon the suit land only on 3/2/2009 by dispossessing the 
defendants.

58.Even otherwise, the date of possession of the plaintiff over the suit 
land does not assume much significance in view of the fact that the 
decree  in  Title  Suit  no.365 of  2006 is  binding upon her  and any 
transfer of property during the pendency of the said suit would not 
affect  the  decree;  hence  the  status  of  the  plaintiff  is  that  of  a 
trespasser over the suit land, even if she entered into the possession 
of the land on 21/12/2003 or on 3/2/2009.

59.DECISION:   The  plaintiff  trespassed  upon  the  suit  land  only  on 
3/2/2009 by dispossessing the defendants.

ISSUE NO.5: Whether the counter claim is barred by limitation?

60.The  plaintiff  has  pleaded  that  the  counter  claim  is  barred  by 
limitation.  It  is  already  held  in  the  issue  no.4  that  the  plaintiff 
dispossessed the defendants from the suit land on 3/2/2009; as such 
the counter claim lodged on 3/6/2009 is not barred by limitation.

61.Even if it is held that the plaintiff is in possession of the suit land 
since 21/12/2003, then also the counter claim filed for evicting the 
plaintiff is not barred by limitation, because the period of limitation 
for a suit for recovery of possession based on title or prior possession 
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is  twelve  years;  hence  the  counter  claim  is  within  the  period  of 
limitation in both the circumstances.

62.DECISION:   The counter claim is not barred by limitation.

ISSUE NO.6:  Whether  the  plaintiff  is  liable  to  be  evicted  from  
schedule B land?

63.In view of the discussions made above and the decisions reached in 
the foregoing issues wherein it is held that the plaintiff is a trespasser 
over the suit land and that the defendants have the right, title and 
interest over the suit land, it is held that the plaintiff is liable to be 
evicted from the schedule B land.

64.DECISION:   The plaintiff is liable to be evicted from the schedule B 
land.

ISSUE NO.7: To what relief (s), parties or any of them are entitled  
to?

65.In view of the discussions made above and the decisions reached in 
the foregoing issues it is held that the plaintiff is not entitled to any 
relief in this suit.

66.In view of the discussions made above and the decisions reached in 
the foregoing issues wherein it is held that the plaintiff is a trespasser 
over the suit land and that the defendants have the right, title and 
interest over the suit land, it is held that the plaintiff is liable to be 
evicted from the schedule B land; hence the defendant is entitled to 
the relief claimed in the counter claim.

ORDER

67.The  suit  of  the  plaintiff  is  dismissed  on  contest  with  cost.  The 
counter claim of the defendant nos.1 and 2 is decreed on contest with 
cost. It is hereby declared that the defendant nos.1 and 2 have the 
right, title and interest over the suit land. It is hereby directed that the 
plaintiff do vacate the suit land within two months from the date of 
this  decree  or  else  the  defendants  would  be  able  to  execute  the 
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decree. This period of two months is granted to the plaintiff to search 
for her alternate accommodation. 

68.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 3rd day of 
April,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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