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TITLE SUIT NO: 386 OF 2008
PLAINTIFF: SHRI CHARAN MURARI Vs
DEFENDANTS: SONAPUR TEA CO. LTD & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

MONDAY, the 26th day of MARCH,2012

TITLE SUIT NO.386/ 2008

1. SHRI CHARAN MURARI
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SONAPUR TEA CO. LTD & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 29/2/2012 in the presence 
of –

SHRI K. BHATTA, Advocate for the plaintiff; and

SHRI M. ALAM for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff  has instituted this suit  against the defendants  for the 
declaration of his possessory right over the suit land on the basis of 
the Khatian as a raiyat and also for permanent injunction restraining 
the defendants from interfering with the possession of the plaintiff 
over the suit land.

2. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

3. The plaintiff, Shri Charan Murari has instituted this suit against the 
defendants,  the  Sonapur  Tea  Company  Ltd  alias  Amchong  Tea 
Estate (defendant no.1), Shri Amulya Bhaduri (defendant no.2), Shri 
Meghraj  Sharma  (defendant  no.3)  and  Shri  Om  Prakash  Maji 
(defendant no.4). 

4. The plaintiff has pleaded that he is the raiyat in respect of 2 Bighas 
14 Lessas covered by Dag no.812, 821 and 887 of K.P no.32 situated 
at village- Amchong. The aforesaid land comprises of three plots and 
each of the three plots are particularly described in the schedule A, B 
and C of the plaint. The plaintiff has pleaded that he is the recorded 
raiyat in respect of the aforesaid land and Khatian was issued in his 
name  being  Khatian  no.15.  The  plaintiff  has  pleaded  that  the 
defendant  no.1 and 2 are  the recorded pattadars  in  respect  of  the 
aforesaid land.

5. According to the plaintiff he is in possession of the aforesaid suit 
land since 1960 and is cultivating the same.

6. The  plaintiff  has  pleaded  that  the  defendant  no.3,  Shri  Meghraj 
Sharma issued a letter dated 27/4/2007 demanding the plaintiff  to 
vacate the suit land and also offered to enter into a compromise. The 
plaintiff has pleaded that he went to the defendant no.3 on 4/5/2007, 
but the Manager of the Tea Estate asked him to vacate the land and 
did not talk of any compromise; as such he returned back. 

7. The plaintiff has pleaded that the defendants are trying to sell the suit 
land. The plaintiff has further pleaded that the defendants are trying 
to forcefully oust him from the suit land; hence this suit praying for 
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the declaration of the plaintiff’s right to possess the suit  land and 
also for permanent injunction.

8. The defendant no.3 appeared and contested the suit for himself and 
on behalf of the defendant no.1. The defendant no.4 also contested 
the suit by filing joint written statement with the defendant no.3.

9. The  defendants  pleaded  that  the  suit  is  not  maintainable  because 
there is no company by the name of Sonapur Tea Company. The 
defendants  further  pleaded  that  the  Amchong  Tea  Estate  is  a 
different  entity  and  has  no  connection  with  the  Sonapur  Tea 
Company.  The  defendants  have  pleaded  that  the  Amchong  Tea 
Company is owned by a partnership firm by the name and style of 
“Bhauram Jodhraj”. The defendants have pleaded that the aforesaid 
partnership firm “Bhauram Jodhraj consists of three partners namely, 
Shyamlal Khemka, Shri Ajay Khemka and Smti Anju Khemka. The 
defendant  has,  therefore,  pleaded that  the suit  is  not  maintainable 
because  the  Sonapur  Tea Company  and Amchong  Tea  Estate  are 
different  entities  and not  the  same  and that  too  the  Sonapur  Tea 
Company cannot be represented by its Manager as is stated by the 
plaintiff in the cause title of the plaint.

10.The defendants have further pleaded that the defendant no.2, Amulya 
Bhaduri is dead as such this suit is not maintainable because it is 
instituted against a dead person.

11.The defendants have further pleaded that the Sonapur Tea Company 
earlier  used  to  own the  Amchong  Tea  Estate,  but  its  owner,  Lt. 
Amulya  Bhaduri  during  his  lifetime  sold  the  said  Amchong  Tea 
Estate to the partnership firm “Bhauram Jodhraj” as such the suit 
land is presently owned by “Bhauram Jodhraj”. The defendants have 
stated  that  the  suit  land presently  stands  mutated  in  the  name of 
“Bhauram Jodhraj”.

12.The defendants have further stated that the plaintiff had relinquished 
about  4  Kathas  of  land  covered  by  Dag  no.821  of  K.P  no.  32 
(schedule B) to “Bhauram Jodhraj”.

13.The  defendants  have  further  pleaded  that  the  plaintiff  had 
relinquished another plot of land measuring about 1 Katha 14 Lessas 
of land covered by Dag no.887 of K.P no.32 (schedule C) land in 
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favour of one Arjun Boro and the said Arjun Boro is in possession of 
the aforesaid schedule C land.

14.The  defendants  have  further  pleaded  that  the  plaintiff  has 
relinquished another 1 Bighas of land covered by Dag no.812 of K.P 
no.32 (Schedule A ) in favour of the defendant no.4 and the said 
defendant no.4 is in possession of the said land. 

15.The defendants have pleaded that in this manner the plaintiff does 
not have any land in his possession, but had instituted this suit to 
illegally grab the land belonging to the Tea Estate; hence prayed for 
dismissal of the suit.

16.It  would  be  pertinent  to  mention  herein  that  the  defendant  no.2, 
Amulya Bhaduri was dead as was revealed from the report of the 
process  server  and  this  court  directed  the  plaintiff  to  take  the 
necessary steps, but the plaintiff took no steps; as such the name of 
the defendant no.2 is struck off. 

17.Upon the pleadings of the parties my learned predecessor in office 
had framed the following issues in this suit-

(1) Whether the suit is maintainable against the defendants in the 
present form?

(2) Whether the suit has been filed against dead person, defendant 
no.2?

(3) Whether the Sonapur Tea Company and Amchong Tea Estate 
are same entity?

(4) Whether the plaintiff is a raiyat in schedule A,B, and C lands? 
If so under whom?

(5) Whether the plaintiff is in possession of the suit land?

(6) Whether the plaintiff has executed a relinquishment deed in 
favour of pattadar Bhauram Jodhraj for 4 Katha of land in Dag 
no.821, for land measuring 1 Katha 14 Lessas covered by Dag 
no.887 Patta 32 in favour of Arjun Boro and 1 Bigha in Dag 
no.812 of Patta no.32 in favour of Om Prakash Mazi?

(7) Whether the plaintiff is entitled to the relief (s) prayed for?
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18.Both  the  parties  adduced  evidence  in  support  of  their  respective 
cases. I had heard the learned counsel for the parties.

19.The learned counsel for the plaintiff had contended that the plaintiff 
is admittedly the raiyat in respect of the suit land as such the suit is 
liable  to  be decreed,  because  unless  the Khatian is  cancelled,  the 
plaintiff has the permanent and heritable right over the suit land.

20.The learned counsel for the defendants had contended that the suit is 
not  maintainable  as  it  is  instituted  against  a  dead person.  He has 
further contended that the defendant no.1 is not properly made party; 
hence the suit is liable to be dismissed. The learned counsel for the 
defendants  had  further  contended  that  the  plaintiff  had  already 
relinquished his right over the suit land; hence the suit is liable to be 
dismissed.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

Now let  us discuss  the materials  on record and try to arrive at  a 
definite finding as regards the issues in this suit.

ISSUE NO.1, 2 and 3: Whether the suit is maintainable against  
the defendants  in the present  form? Whether  the suit  has  been  
filed against dead person, defendant no.2? Whether the Sonapur  
Tea Company and Amchong Tea Estate are same entity?

21.All the three issues are taken together for discussion because they are 
intricately connected to each other.

22.The plaintiff  (PW1) had appeared as  a  witness  and he was cross 
examined in regard to the status of the defendant no.1. The plaintiff 
(PW1) has admitted in his cross examination that he used to cultivate 
in the land belonging to the Sonapur Tea Company. He (PW1) had 
also stated that the defendant no.2, Amulya Bhaduri talked with him 
on behalf of Sonapur Tea Company. The plaintiff (PW1) had also 
admitted that the Sonapur Tea Company is not was not in existence 
at the time of institution of the suit. 
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23.It is seen from the above admissions of the plaintiff that the plaintiff 
had knowingly made the Sonapur Tea Company a defendant in this 
suit knowing fully well that the said company is not in existence as 
on the date of institution of the suit. The plaintiff had described the 
defendant no.1 as “Sonapur Tea Co. Ltd. alias Amchong Tea Estate, 
represented by the Manager, Amchong Tea Estate”. The plaintiff has 
nowhere in the plaint stated the status of the Sonapur Tea Company 
or for that matter the Amchong Tea Estate as to whether the said Tea 
Estate  or  Company is a  private limited  company or  a  partnership 
firm  or  proprietorship  concern.  It  is  the  duty  of  the  plaintiff  to 
describe the defendant in such a manner that there is no doubt and 
the defendant can be appropriately represented and identified. 

24.In the instant case at hand the identity of the defendant no.1 is not 
certain and it appears from the description of the defendant no.1, as 
given by the plaintiff,  that  the plaintiff  is  not  sure as  regards the 
identity and status of the defendant no.1. In addition to the above the 
plaintiff  has  knowingly  made  the  Sonapur  Tea  CO.  Ltd  a  party 
knowing fully well that the said company is not in existence as on 
the date of the institution of the suit.

25.The plaintiff has further admitted in his cross examination that the 
Sonapur  Tea Company and Amchong  Tea Company  are  different 
and  not  the  same.  It  is  seen  from  the  above  admission  that  the 
plaintiff had knowingly made and clubbed the Sonapur Tea Co. Ltd 
and the Amchong Tea Estate together as “alias” even though both 
the aforesaid entities are quite different and separate from each other. 
In view of the above clear admission of the plaintiff it is held that the 
Sonapur  Tea  Co.  Ltd  and  the  Amchong  Tea  Estate  are  different 
entities.

26.In addition to the above the plaintiff (PW1) has admitted in his cross 
examination  that  he  does  not  know if  “Bhauram Jodhraj”  is  the 
owner  of  the  Amchong  Tea  Estate,  but  he  knows that  Shri  Ajay 
Khemka is the owner of the Amchong Tea Estate. In view of the 
above admission of the plaintiff,  even if it is considered that Shri 
Ajay Khemka is the owner of the Amchong Tea Estate, then also 
strangely the plaintiff had not arrayed the said Shri Ajay Khemka as 
a defendant in this suit. 
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27.The Manager is merely an employee of an entity and he cannot be 
made  a  party  in  the  suit  to  represent  the  proprietorship  firm  or 
company or partnership concern. In view of the above also it is seen 
that  the plaintiff  has not  arrayed the defendant  no.1 properly and 
further the defendant no.1 is not represented by a proper person.

28.In addition to the above the plaintiff  (PW1) had admitted that  he 
knows that Amulya Bhaduri (defendant no.2) is dead, even then, he 
made him a party to the suit, which also shows that the plaintiff had 
knowingly instituted this suit against a dead person. In addition to 
the  above,  even  after  this  Court  pointed  out  the  aforesaid  fact 
regarding the death of Amulya Bhaduri, the plaintiff did not pray for 
the substitution of the legal heirs of the defendant no.2. In view of 
the above also it is seen that the suit is not maintainable because it is 
instituted against a dead person.

29.It  is  seen from the above that  the  defendant  no.1 is  not  properly 
joined as a defendant in this suit sufficient enough to identify it and 
properly represent its interest in the suit land.

30.Even if it is held that the suit land belongs to Sonapur Tea Co. Ltd or 
the Amchong Tea Estate, then also in both the cases, the said Tea 
Company or the Tea Estate is not properly represented in the suit; 
hence the same is bad.

31.In  view  of  the  above  discussions  it  is  held  that  the  suit  is  not 
maintainable.

32.DECISION:   The suit  is not maintainable in the present form. The 
suit is instituted against a dead person. The Sonapur Tea Co.Ltd and 
the Amchong Tea Estate are different entities.

ISSUE NO.4: Whether the plaintiff is a raiyat  in schedule A,B,  
and C lands? If so under whom?

33.The plaintiff has contended that he is the raiyat under the defendant 
no.1 and 2 in respect of the suit land.

34.The  plaintiff  (PW1)  has  produced  and  identified  the  Khatian  in 
respect of the suit  land and the same is marked as exhibit 1. The 
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perusal of the exhibit 1 clearly reveals that the plaintiff is the raiyat 
in respect of the suit land.

35.The  defendant  no.3  and  4  had  pleaded  that  the  suit  land  was 
purchased  by  “Bhauram  Jodhraj”  the  partnership  firm  from  the 
original  owner  the  Sonapur  Tea  Co.  Ltd  by  registered  sale  deed 
no.3166 dated 12/8/1977.  The defendant no.3 and 4 had failed to 
produce the aforesaid sale deed. The said defendants had contended 
that the name of Bhauram Jodhraj is mutated over the suit land, but 
the  defendants  have  failed  to  produce  any  revenue  document  to 
prove  the  above  fact.  In  view  of  the  above  it  is  held  that  the 
defendant no.3 and 4 had failed to prove that the suit land is owned 
by “Bhauram Jodhraj”.

36.Considering the above it is held that the plaintiff is the raiyat under 
the defendant no.1 and 2 in respect of the suit land.

37.DECISION:   The plaintiff is the raiyat under the defendant no.1 and 2 
in respect of the suit land.

ISSUE NO.5:  Whether  the  plaintiff  is  in  possession  of  the  suit  
land?

38.The plaintiff had pleaded that he is the possessor of the schedule A,B 
and C land.

39.The  plaintiff  was  cross  examined  in  this  regard  and  in  his  cross 
examination the plaintiff had admitted that he had sold 4 Katha of 
land to one Guaranga Paul for Rs.1,70,000/- and he said Guaranga 
Paul is in possession of the said 4 Kathas of land covered by Dag 
no.821.

40.The plaintiff had further admitted in his cross examination that one 
Arjun Boro is in possession of 1 Katha 14 lessas of land covered by 
Dag no.887 by constructing his house. 

41.The plaintiff had further admitted in his cross examination that one 
Keshab Murari is in possession of the land covered by Dag no.812 
and had constructed a house by assistance from the government. 
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42.The plaintiff had further admitted that he had relinquished 4 kathas 
of the suit land to Bhauram Jodhraj.

43.It is seen from the admissions of the plaintiff that he is not in actual 
physical possession of the suit lands.

44.DECISION:   The plaintiff is not in actual physical possession of the 
suit lands.

ISSUE NO.6: Whether the plaintiff has executed a relinquishment  
deed in favour of pattadar Bhauram Jodhraj for 4 Katha of land in  
Dag no.821, for land measuring 1 Katha 14 Lessas covered by Dag  
no.887  Patta  32  in  favour  of  Arjun  Boro  and  1  Bigha  in  Dag  
no.812 of Patta no.32 in favour of Om Prakash Mazi?

45.The  plaintiff  had  admitted  in  his  cross  examination  that  he  had 
relinquished 4 Kathas of land covered by Dag no.821 to “Bhauram 
Jodhraj”.

46.Except the aforesaid admission, there is no evidence that the plaintiff 
had  relinquished  the  other  lands  to  Arjun  Boro and  Om Prakash 
Mazi.

47.The defendants had also not produced any relinquishment deed in 
favour of the aforesaid persons to show that the plaintiff relinquished 
the aforesaid lands.

48.In view of the above it is held that the plaintiff had relinquished the 4 
kathas  of  land  covered  by  Dag  no.821  in  favour  of  “Bhauram 
Jodhraj”.

49.DECISION:   The  plaintiff  had  relinquished  the  4  kathas  of  land 
covered by Dag no.821 in favour of “Bhauram Jodhraj”.

ISSUE  NO.7:  Whether  the  plaintiff  is  entitled  to  the  relief  (s)  
prayed for?

50.In view of the discussions made above in the issue nos.1,2 and 3 
wherein it is held that the suit is not maintainable; and also in view 
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of the decision in issue no.5 wherein it is held that the plaintiff is not 
in possession of the suit land it is held that the plaintiff is not entitled 
to the reliefs prayed for.

ORDER

51.In view of the discussions made above and the decisions reached in 
the foregoing issues it is held that the suit of the plaintiff is dismissed 
on contest with cost. 

52.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 26th day of 
March, 2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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