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TITLE SUIT NO: 261 OF 2005
PLAINTIFF: SHRI SASHI KALITA Vs
DEFENDANTS: ASEB

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

WEDNESDAY, the 21ST day of MARCH,2012

TITLE SUIT NO.261/ 2005

1. SHRI SASHI KALITA
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. ASEB & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 1/3/2012 in the presence 
of –

SHRI A.C SARMA, Advocate for the plaintiff; and

SHRI G.C GOSWAMI for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff  has instituted this suit  against the defendants  for the 
declaration that the departmental enquiry initiated against him on the 
basis of the chargesheet dated 22/6/2005 is illegal and liable to be 
cancelled as the said enquiry violated the rules of natural justice.

2. The plaintiff, Shri Sashi Kalita is an employee of the Assam State 
Electricity Board (ASEB) and he has instituted this suit against the 
ASEB  and  its  officials.  The  plaintiff  has  pleaded  that  he  is  the 
employee of the ASEB and that he received a chargesheet issued by 
the  Chief  Executive  Officer  of  the  ASEB  vide  his  memo 
no.ASEB/CEO/GEC-II/Con/81/205/2819 dated 22/6/2005 wherein it 
was alleged that he has caused willful loss to the ASEB and that he 
has taken illegal gratification and sought for his show cause upon the 
said allegations.

3. The plaintiff has alleged that the said chargesheet did not contain the 
copies of the documents relied upon, and further the said chargesheet 
did not contain the names of the witnesses. The plaintiff has stated 
that  he  replied  to  the  said  charges  denying  the  allegations  made 
against  him.  The  plaintiff  stated  that  after  he  replied  to  the  said 
charges, suddenly on 28/9/2005 he was called by the defendant no.4, 
The  Assistant  Executive  Engineer,  ASEB  Boko  Electrical  Sub- 
Division to his office chamber and he (plaintiff) accordingly went to 
his  chamber  (defendant  no.4’s)  and  he  (plaintiff)  found  that  the 
defendant no.3, Smti Runima Rahman, who was the Enquiry Officer 
was  present  there  alongwith  one  Shri  Kandarpa  Sharma,  the 
defendant no.5, who was the presenting officer. 

4. The plaintiff  has alleged that  the defendant  no.3 (enquiry officer) 
told him that the enquiry against the charges would be done then and 
there  and  he  (plaintiff)  found  that  the  defendant  no.5  (presenting 
officer) was writing something on paper and asked the plaintiff to 
put his signature upon it. The plaintiff stated that he was not allowed 
to read the contents of the said writing, but  was asked to put his 
signature as such he put his signature thereon without going through 
the contents, because his Senior officer asked him to do so.
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5. The plaintiff has pleaded that thereafter he received a second show 
cause  notice  on  22/11/2005  vide  memo  no.  ASEB/CEO/GEC-
II/Esstt.-81(Con)/05/5689 wherein it was stated that the penalty of 
termination of service was proposed against the plaintiff; hence he 
was required to show cause as to why the said penalty should not be 
inflicted upon him. The plaintiff has pleaded that he was furnished 
some documents alongwith the said show cause and was asked to 
appear  before  the  Chief  Executive  Officer  and  accordingly  he 
appeared  before  him  and  explained  his  position  but  the  Chief 
Executive Officer was not inclined to hear him. 

6. The plaintiff has stated that he was also furnished with the copy of 
the document  upon which he had put his signature without going 
through his contents and when he read it later on he found that it 
contained his confession to the allegations made in the chargesheet. 
The  plaintiff  has  pleaded  that  he  never  confessed  to  the  charges 
leveled against him and that he does not own the said statements. 

7. The plaintiff  has also alleged that  he was not allowed to take the 
assistance of any official of his choice in presenting his case and thus 
the said enquiry was conducted in violation of the rules of natural 
justice as such the same is liable to be set aside.

8. The plaintiff has alleged that the rules of natural justice requires that 
all the copies of all the documents relied upon to level the charges 
are required to be furnished to the plaintiff; and further names of the 
witnesses are also required to be furnished.  The plaintiff  has also 
stated that he was not allowed to engage any official of his choice to 
present his case; as such also the rules of natural justice are violated. 
The  plaintiff  has  further  stated  that  he  was  not  allowed  to  cross 
examine the witnesses upon whose testimony the enquiry officer had 
relied  upon;  hence  he  was  not  provided  with  any  opportunity  to 
defend  himself.  The  plaintiff  has  further  stated  that  the  alleged 
confessional statement is not written by him and that his signature 
was taken without showing him the contents and without even giving 
him a warning that whatever is written therein could be used against 
him; as such the rules of natural justice is violated and he had been 
made a witness against himself by fraud. The plaintiff has pleaded 
that in view of the above the said enquiry is liable to be set aside; 
and further prayed for quashing the second show cause which was 
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based upon the finding of the impugned enquiry, whereby he was 
asked to show cause as to why the penalty of removal from service 
shall not be inflicted upon him.

9. The  defendants  appeared  and  contested  the  suit  by  filing  written 
statement. The defendants contended that the enquiry was conducted 
after  affording  every  opportunity  to  the  plaintiff.  The  defendants 
have contended that the plaintiff voluntarily confessed to the charges 
leveled against him as such he cannot retract from the same. The 
defendants  have  further  pleaded that  the  date  of  the  enquiry  was 
communicated  to  the  plaintiff  in  advance  vide  letter 
no.EE/GED/ENQUIRY/1/2005/4076  dated  20/9/2005  as  such  the 
contention of the plaintiff  that the enquiry was conducted without 
informing him is not correct. The defendants have further stated that 
by the aforesaid letter, the plaintiff was asked to take the assistance 
of any official of his choice. The defendants have further contended 
that the plaintiff was afforded an opportunity to cross examine the 
witnesses,  but  he  declined to  do so.  The  defendants  have  further 
pleaded that the plaintiff told that he could not write in assamese as 
such  asked  someone  else  to  write  his  statements  as  such  the 
defendant  no.5  wrote  the  statements  given  by  the  plaintiff  and 
thereafter the plaintiff put his signature thereon. The defendants have 
contended that the plaintiff had voluntarily confessed to the charges. 
The defendants have pleaded that in view of the above there was no 
violation of the rules of natural justice; as such the suit is liable to be 
dismissed.

10.Upon the pleadings of the parties my learned predecessor in office 
had framed the following issues in this suit-

(1) Whether there is any cause of action for the suit?

(2) Whether this court has the jurisdiction to try this suit?

(3) Whether the defendant authority has followed the rules and 
procedure  as  required  under  the  law  for  holding  enquiry/ 
proceeding?

(4) Whether  the  plaintiff  was  forced  to  sign  the  statement 
prepared by the defendant no.5 without giving opportunity of 
reading the content of the statement?
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(5) Whether  the  plaintiff  was  working  whimsically  and 
dishonestly  to  the  detriment  of  the  rules  and  procedure  of 
ASEB?

(6) Whether the receipt of part payment of the electric charge bill 
is a normal procedure followed by the office as alleged in the 
plaint?

(7) Whether the plaintiff is entitled to any relief/ reliefs as prayed 
for?

11.Both  the  parties  adduced  evidence  in  support  of  their  respective 
cases. I had heard the learned counsels for both the parties.

12.The learned counsel for the plaintiff contended that the defendants 
have not adduced the evidence of the officials who conducted the 
enquiry to show that the rules of natural justice were followed; hence 
the suit is liable to be decreed.

13.The learned counsel for the defendant,  on the contrary, contended 
that the enquiry is not yet completed and no penalty is imposed as 
yet; hence the plaintiff does not have any cause of action for this 
suit.  He  has  further  contended  that  the  plaintiff  has  indulged  in 
corruption and has acted against the normal procedure of the ASEB 
as such he is liable to be dismissed from service.

14.The plaintiff has challenged the enquiry on the basis of the fact that 
the rules of natural justice was not followed in the enquiry against 
him and that  he was  not  allowed adequate  opportunity  to  defend 
himself;  hence the said enquiry is vitiated as such liable to be set 
aside. 

15.Even otherwise,  in  a case  of  such nature the courts  do not  sit  in 
appeal against the decisions of the proceeding, but the court would 
merely examine whether the enquiry was conducted according to the 
rules  and  procedures  prescribed  and  whether  the  rules  of  natural 
justice was followed in the enquiry or not.  In view of the settled 
position  of  law it  is  seen that  the issue  nos.5  and 6 are  wrongly 
framed, because this court is not to determine whether the plaintiff 
had in fact violated any rule or procedure or not in performing his 
duties. The issue before this court is not whether the plaintiff is in 
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fact  guilty  of  the  charges  or  not,  but  whether  the  enquiry  was 
conducted in accordance with the rules and procedures or not and 
whether the rule of natural justice was followed or not. In view of the 
above the issue nos.5 and 6 are wrongly framed and hence the said 
issues are struck out under Order XIV Rule 5 CPC.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

ISSUE NO.1: Whether there is any cause of action for the suit?

16.The defendants  have  pleaded  that  the  plaintiff  does  not  have  the 
cause of action for this suit.

17.The brief facts of the case of the plaintiff are narrated above and it is 
seen from the above that the plaintiff has alleged that he was not 
afforded  opportunity  to  defend  himself.  The  plaintiff  has  further 
pleaded that he was not provided with the documents and the list of 
witnesses. The plaintiff has further stated that his signature on the 
alleged  confessional  statement  was  taken  fraudulently  because  he 
was not  allowed to read the same and was not  told that  the said 
statement would be used against him. It is seen from the above that 
the plaintiff has prima facie alleged that the rules of natural justice 
were violated in the enquiry; hence he has a prima facie cause of 
action for institution of the suit.

18.The learned counsel for the defendants has contended that no penalty 
has been imposed upon him as yet; hence the plaintiff does not have 
cause  of  action.  The  said  contention  of  the  plaintiff  is  not 
sustainable, because the cause of action in this case has not arisen or 
would not arise from the decision of the authorities, but has arisen 
the  moment  the  rules  of  natural  justice  were  violated  or  the 
procedure prescribed for the enquiry was violated.

19.In view of the above it  is  held that  the plaintiff  has the cause of 
action for this suit.
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20.DECISION:   The plaintiff has the cause of action for institution of 
this suit.

ISSUE NO.2: Whether this court has the jurisdiction to try this  
suit?

21.The  defendants  have  pleaded  that  this  court  does  not  have  the 
jurisdiction to try this suit.

22.The defendants have failed to show any express law which bars the 
jurisdiction of this court in a suit of this nature. It is settled that the 
civil court would ordinarily have the jurisdiction to try every civil 
dispute unless the same is expressly or impliedly barred under any 
law.

23.The dispute in this case is admittedly a civil dispute and moreover 
there is no express or implied bar to try the suit of this nature; as 
such it is held that this court has the jurisdiction to try the suit.

24.DECISION:   This court has the jurisdiction to try the suit.

ISSUE NO.3: Whether the defendant authority has followed the  
rules and procedure as required under the law for holding enquiry/  
proceeding?//  Whether  the  plaintiff  was  forced  to  sign  the  
statement  prepared  by  the  defendant  no.5  without  giving  
opportunity of reading the content of the statement?

25.The  plaintiff  has  alleged  that  the  defendant  authority  has  not 
followed  the  rules  and  procedures  under  the  law for  holding  the 
enquiry against him; whereas the defendants have pleaded that all 
the rules and procedures are followed.

26.The plaintiff has examined himself in support of his case and has 
deposed that the copies of all the documents relied upon to level the 
charges  are  required  to  be  furnished  to  the  plaintiff;  and  further 
names of the witnesses are also required to be furnished but the same 
were not furnished to him. The plaintiff has also deposed that he was 
not allowed to engage any official of his choice to present his case; 
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as such also the rule of natural justice is violated. The plaintiff has 
further stated that he was not allowed to cross examine the witnesses 
upon whose testimony the enquiry officer had relied upon; hence he 
was  not  provided  with  any  opportunity  to  defend  himself.  The 
plaintiff has further stated that the alleged confessional statement is 
not written by him and that his signature was taken without showing 
him the contents of the same and without even giving him a warning 
that whatever is written therein could be used against him; as such 
the  rules  of  natural  justice  is  violated  and  he  had  been  made  a 
witness against himself by fraud. The plaintiff has deposed that in 
view of the above the said enquiry is liable to be set aside.

27.The plaintiff has filed the copy of the written reply send against the 
charges leveled against him and the same is marked as exhibit 1(2). I 
have  perused  the  said  reply  of  the  plaintiff  and  the  plaintiff  had 
specifically  mentioned in the said reply that he was not furnished 
with the copies  of  the documents  relied upon in the Enquiry and 
further the names of the witnesses are not mentioned; hence he could 
not reply satisfactorily. 

28.I have also perused the copy of the chargesheet by which the charges 
were leveled against him and the same is marked as exhibit 1. The 
perusal of the exhibit 1 clearly reveals that the documents were not 
enclosed  with  the  chargesheet  and  further  that  the  names  of  the 
witnesses were not mentioned. 

29.The plaintiff was cross examined by the defendants,  but the cross 
examination  has  remained  silent  in  this  regard  as  to  whether  the 
plaintiff  received the  copies  of  the documents  beforehand or  not. 
This part of the evidence of the plaintiff has remained unchallenged. 
In addition to the above there is nothing to doubt or disbelieve the 
plaintiff.

30.Further the defendants have failed to examine the enquiry officer or 
the presenting officer in support of their contention that the copies of 
the documents were furnished to the plaintiff, because they were the 
best persons to depose as to whether the copies were furnished to the 
plaintiff or not. The defendant side had examined one Shri Jagdish 
Chandra  Pathak  (DW1),  but  he  was  not  present  and  in  no  way 
connected to the enquiry as such his evidence is nothing but merely 

TYPED BY ME

YUSUF AZAZ, MUNSIFF NO.1, KAMRUP.



Page 9 of 12

TITLE SUIT NO: 261 OF 2005
PLAINTIFF: SHRI SASHI KALITA Vs
DEFENDANTS: ASEB

hearsay  and  derived  from  records;  hence  cannot  be  relied  upon. 
Further  the said  witness  has also admitted  that  it  does not  reveal 
from his records that the documents were furnished to the plaintiff.

31.In view of the above it is held that the plaintiff was not furnished 
with  the  copies  of  the documents  relied  upon in  the  enquiry  and 
further the names of the witnesses were not furnished to the plaintiff 
beforehand.

32.The plaintiff (PW1) has further deposed that he was not afforded any 
opportunity  to  engage  any  official  of  his  choice  to  defend  him 
neither he was allowed to cross examine the witnesses. The plaintiff 
(PW1) was surprisingly not at all cross examined on this point and 
there is nothing on record to doubt or disbelieve the plaintiff.

33.In  addition  to  the  above  the  defendants  have  not  examined  the 
Enquiry Officer or the Presenting officer or the defendant no.4, who 
were allegedly present at the enquiry to show that the plaintiff was 
afforded an opportunity to engage any official of his choice or that 
he  was  allowed  to  cross  examine  the  witness,  but  the  plaintiff 
declined.  The  non  examination  of  the  aforesaid  person  by  the 
defendants lead me to draw adverse inference against the case set up 
by the defendants, because there is no explanation as to why the said 
witnesses  shied  away  from deposing  in  this  case.  In  view of  the 
above  discussion  it  is  held  that  the  plaintiff  was  not  allowed  to 
engage  any  official  of  his  choice  to  defend  him and  further  the 
plaintiff was not allowed to cross examine the witnesses examined in 
the enquiry.

34.The plaintiff  has further  deposed that  the defendant  no.3 (enquiry 
officer) told him that the enquiry against the charges would be done 
then and there at the office chamber of the defendant no.3 and he 
(plaintiff)  found  that  the  defendant  no.5  (presenting  officer)  was 
writing  something  on  paper  and  asked  the  plaintiff  to  put  his 
signature upon it. The plaintiff stated that he was not allowed to read 
the contents of the said writing, but was allowed to put his signature 
as  such  he  put  his  signature  thereon  without  going  through  the 
contents, because his Senior officer asked him to do so. The plaintiff 
was not at all cross examined on this important piece of evidence as 
such his testimony remained unchallenged. 
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35.The contention of the plaintiff that he put the signature of the said 
statement without reading the same because his Senior officers told 
him to do so is believable, because a junior level officer and further 
against whom an enquiry is being conducted is expected to do what 
he is told to do in order to please his officers.  In addition to the 
above the defendant no.5 was the presenting officer; as such by his 
very  nature  of  the  job,  he  was  to  appointed  to  substantiate  the 
charges against the plaintiff; as such the statements written by him 
on behalf of the plaintiff cannot be relied upon and further when the 
said statements is allegedly the confessional statement. The enquiry 
officer can be said to be impartial in nature from her description of 
the job she was asked to perform as such if the said statements were 
written by her, then also the same would have carried some weight, 
but the statements being written by the presenting office on behalf of 
the plaintiff does not inspire the confidence of this court.

36.In addition to the above the defendant no.5 (writer of the alleged 
confessional statement by the plaintiff) has not presented himself in 
the witness box to substantiate the contention of the defendants that 
the statements were the voluntary statement of the plaintiff. The non 
examinations of the enquiry officer and the presenting officer have 
led  me  to  draw adverse  inference  against  the  case  set  up  by  the 
defendants.

37.In view of the discussions made above it is held that the plaintiff was 
not furnished with the copies of the documents and further the names 
of the witnesses were not furnished beforehand. It is further held that 
the plaintiff was not allowed to engage any official of his choice and 
further  he  was  not  allowed  to  cross  examine  the  witnesses.  It  is 
further  held  that  the  alleged  confessional  statement  is  not  the 
voluntary statement of the plaintiff; hence the reliance upon the said 
statement would vitiate the proceeding.

38.The learned counsel for the defendants have placed before this court 
at  the  time  of  argument  the  Service  Regulation  of  the  ASEB by 
which the employees are governed. The said regulation provides that 
the  employee  against  whom  the  departmental  enquiry  is  being 
prescribed has to be allowed the opportunity to cross examine the 
witnesses and further he would be allowed to examine witnesses of 
his choice. In the instant case it is already held that the plaintiff was 
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not allowed to cross examine the witnesses and was not allowed to 
engage any official of his choice to defend himself.

39.The facts of this case clearly reveal that the plaintiff was not afforded 
a reasonable opportunity to present his case. In addition to the above 
the  enquiry  officer  relied  upon  a  confessional  statement  of  the 
plaintiff, but said statements were not voluntarily made and further 
the plaintiff was not warned that the said statements would be used 
against him.

40.The plaintiff was also not furnished with the copies of the documents 
relied upon in the enquiry and the names of the witnesses were also 
not furnished.

41.In view of the above discussion it is seen that the rules of natural 
justice  was  violated  in  the  enquiry  and  further  the  rules  and 
procedures  prescribed  in  the  regulation  of  the  ASEB  were  also 
violated as such the enquiry is  vitiated.  It  is  further  held that  the 
signature  of  the  plaintiff  was  taken  upon  the  statements  without 
allowing  the  plaintiff  to  go  through  the  same;  hence  the  said 
statements  cannot  be  said  to  be  the  voluntary  statement  of  the 
plaintiff.

42.DECISION:   The rules of natural justice and the rules and procedure 
prescribed for  conducting enquiry were violated. It  is further held 
that  the  signature  of  the  plaintiff  was  taken  upon  the  statements 
without allowing the plaintiff to go through the same; hence the said 
statements  cannot  be  said  to  be  the  voluntary  statement  of  the 
plaintiff.

ISSUE NO.7: Whether the plaintiff is entitled to any relief/ reliefs  
as prayed for?

43.In view of the discussions made above and the decisions reached in 
the foregoing issues, more particularly the issue nos.3 and 4 it is held 
that the plaintiff is entitled to the reliefs hereinafter stated.

ORDER
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44.In view of the discussions made above and the decisions reached in 
the foregoing issues the suit  of the plaintiff  is  decreed on contest 
with cost. It is hereby declared that the enquiry is vitiated as such the 
said enquiry is set aside. It is hereby made clear that the defendants 
are  at  liberty,  if  it  desires,  to  proceed  with  a  fresh  enquiry  by 
appointing a new Enquiry officer, other than the defendant no.3 and 
a new presenting officer, other than the defendant no.5, because their 
impartiality would be doubtful in the event of what has unfolded. It 
is  further  made clear  that  the statements  made by the plaintiff  in 
exhibit 2(5) would not be used in the enquiry, if any conducted. The 
second show cause notice is also set aside. The defendants do further 
pay to the plaintiff the cost of the suit.

45.Prepare decree accordingly. 

Given under my hand and the seal of this court on this the 21st day of 
March,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup
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