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TITLE SUIT NO: 278 OF 2008
PLAINTIFF: SHRI SRIKANTA DAS Vs
DEFENDANTS: SHRI KHOGEN CH. DAS & ORS

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

TUESDAY, the 20TH  day of MARCH,2012

TITLE SUIT NO.278 OF 2008

1. SHRI SRIKANTA DAS 
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SHRI KHOGEN CH. DAS & ORS
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 27/2/2012 in the presence 
of –

SHRI B. SARMA, Advocate for the plaintiff; and

SHRI J. N BHUYAN for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff has instituted this suit for the declaration of his right, 
title and interest over the schedule A land including the schedule 
B land and for restraining the defendants from interfering with his 
possession over the same.

2. It would be pertinent to mention herein that the original defendant 
no.2, Nagen Das died during the pendency of the suit as such his 
legal heirs were substituted.

3. The brief facts leading to the institution of this suit as is revealed 
from the plaint is that:

4. The plaintiff, Shri Srikanta Das has pleaded that he is the owner 
having the right, title and interest over a plot of land measuring 1 
Bigha 3 Kathas 3 Lessas covered by Dag no.530 of K.P No.87 
situated  at  village Mirzapur.  The plaintiff  has pleaded that  his 
name in mutated over the aforesaid land in the revenue records. 
According to the plaintiff he is in possession of the same since 
the last more than forty years.

5. The plaintiff has pleaded that on the Northern boundary of the 
aforesaid Dag no.530 is a plot of land covered by Dag no.526 of 
the same K.P No.191. The plaintiff has pleaded that the aforesaid 
Dag no.530 and 526 are contiguous plots of land.

6. The plaintiff has stated that there is a PWD Road in front of the 
aforesaid  two Dags  which  stretches  towards  the  North-  South 
direction. The said PWD Road is on the Western boundary of the 
aforesaid two Dags.

7. The plaintiff has stated that the defendants, Shri Khogen Chandra 
Das, Smti Lila Das, Smti Monika Das, Smti Bondana Das and 
Shri Dhaneswar Das are staying over the land covered by the Dag 
no.526. The plaintiff has also arrayed Shri Probhat Baishya as a 
proforma defendant.

8. The plaintiff has pleaded that he and the defendants have their 
separate  passage  to  go to  the PWD road from their  respective 
plots of land. According to the plaintiff he is in possession of the 
land  covered  by  Dag  no.530,  but  when  he  tried  to  repair  the 
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bamboo fencing on the Northern boundary (adjacent to the Dag 
no.526), the defendants obstructed him claiming that there is a 
public path on the Dag no.526 and alleging that the plaintiff is 
encroaching the said public path in the Dag no.526.

9. The plaintiff  has pleaded that  he had not encroached upon the 
Dag no.526 and further stated that there is no public path on the 
Dag no.526 or in his Dag no.530. 

10.The  plaintiff  has  stated  that  on  facing  obstruction  from  the 
defendants,  he  approached  the  Circle  Officer  praying  for 
demarcation  of  his  land  and  accordingly  the  Circle  Officer 
demarcated  his  land,  but  when  he  again  went  to  fence  his 
boundary, the defendants again obstructed him. The plaintiff has 
pleaded that the defendants on 19/6/2004 illegally removed the 
boundary fencing of the plaintiff and encroached a plot of land 
measuring about 435 feet in length and 8-10 feet in width and 
claimed that the same is a public road. This narrow plot of land is 
described  in  the  schedule  B  of  the  plaint  and  is  hereinafter 
referred to as the suit land. 

11.The plaintiff  has further pleaded that the defendants initiated a 
proceeding under section 133 CrPC against the plaintiff and in 
the said proceeding,  the learned Executive Magistrate  declared 
his possession, but the order of the learned Executive Magistrate 
was set aside in revision before the Hon’ble Sessions Court.

12.The plaintiff has pleaded that the actions of the defendants had 
clouded his title over the suit land; hence instituted this suit.

13.The defendants appeared and contested the suit by filing written 
statement. The defendants admitted that the Dag no.530 and the 
Dag no.526 are contiguous to each other and further admitted that 
they are in possession of the Dag no.526 and the plaintiff is in 
possession of the Dag no.530. The defendants have pleaded that 
there is a public road in between the Dag no.526 and the Dag 
no.530 which measures about 400 feet  in length and 7 feet  in 
breadth and further  pleaded that  they had used the said public 
road since time immemorial.  The defendants have pleaded that 
the aforesaid  public  path does not  fall  in  Dag no.530,  but  the 
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plaintiff is wrongly claiming that the said plot of land falls under 
Dag no.530 in order to grab the land.

14.The defendants have pleaded that there was an family partition 
between the original owners of the Dag no.526 and it appears that 
there was a road shown on the Southern side of Dag no.526 in the 
aforesaid family partition; hence it proves that there is a road.

15.The defendants have prayed for the dismissal of the suit.

16.Upon  the  pleadings  of  the  parties  my  learned  predecessor  in 
office had framed the following issues in this suit-

(1) Whether  the  schedule  B  land  is  the  own  land  of  the 
plaintiff?

(2) Whether there exist any path on the Southern boundary of 
the land of the defendants?

(3) Whether the plaintiff is entitled to the relief (s) prayed for?

17.Both  the  parties  have  adduced  evidence  in  support  of  their 
respective cases.  I  had heard the learned counsels  for  both the 
parties.

18.The  learned  counsel  for  the  plaintiff  has  contended  that  the 
defendants have admitted that the plaintiff is the owner of the plot 
of land covered by Dag no.530 as such the suit  is liable to be 
decreed because the schedule B land falls in the Dag no.530.

19.The  learned  counsel  for  the  defendants,  on  the  contrary,  has 
contended  that  the  plaintiff  has  failed  to  mention  the  four 
boundaries of the schedule B land in the plaint; as such the suit 
cannot be described, because the suit  land cannot be identified 
without the boundaries.  The defendants  have further contended 
that the suit land falls in the Dag no.526; hence the suit is liable to 
be dismissed.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

20.Now let us discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit.
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ISSUE NO.1&2: Whether the schedule B land is the own land  
of the plaintiff?// Whether there exist any path on the Southern  
boundary of the land of the defendants?

21.Both these issues are taken together for discussion for the sake of 
convenience, because the decision in one issue would also decide 
the other issue.

22.The plaintiff has pleaded that there is no road in between the Dag 
no.530 and the Dag no.526 and that the schedule B land falls in 
the land covered by Dag no.530 which is owned by him.

23.The defendants on the other hand have contended that there is a 
path in between the Dag no.530 and the Dag no.526.

24.I have perused the record. It is an admitted fact that the plaintiff is 
the owner of  the plot  of  land covered by the Dag no.530 and 
further it is admitted to by both the parties that the defendants 
were in possession of the Dag no.526.

25.Now the only point that requires determination by this court is 
whether there exists a public road in between the Dag no.530 and 
Dag no.526.

26.The plaintiff has produced the trace map prepared by the revenue 
officials and the same is marked as exhibit 3. There is nothing on 
record to doubt or disbelieve the said exhibit 3. The defendants 
have merely suggested to the plaintiff’s witnesses that the exhibit 
3 does not represent the correct positions of the lands, which is 
denied by the plaintiff’s witnesses. There is nothing on record to 
suggest  that  the  aforesaid  trace  map  was  not  prepared  by  the 
revenue officials or that the same is not correct.

27.I  have  perused  the  said  trace  map  (exhibit  3).  The  exhibit  3 
reveals that the Dag no.530 and the Dag no.526 are adjacent and 
contiguous to each other. The perusal of the exhibit 3 reveals that 
there is no public path shown in between the aforesaid two Dags 
as alleged by the defendants. The said exhibit 3 shows that there 
is a public PWD road on the Western boundary of the aforesaid 
Dags. There appears to be no reason for the revenue officials to 
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not include the alleged public path in the trace map, if it really 
existed.

28.In  addition  to  the  above  there  is  no  dispute  regarding  the 
ownership of the plaintiff over the land covered by Dag no.530, 
i.e  schedule  A  land.  The  defendants  have  admitted  that  the 
plaintiff is the owner of the Dag no.530, i.e the schedule A land.

29.The schedule B land is the part of the aforesaid schedule A land. 
The schedule B land described in the plaint is a land narrow strip 
of land covered by Dag no.530 only; hence the defendants could 
have no right, title or interest over the same.

30.The defendants  could  claim right  of  way over  the schedule  B 
land, i.e the land of the plaintiff, only if the defendants could set 
up a right by way of prescription as provided under section 25 of 
the Limitation Act,1963 or by way of adverse possession, but the 
defendants have not set up any such claim. The defendants have 
also not claimed any right over the suit land by way of transfer or 
otherwise.

31.Admittedly the land covered by schedule B land is owned by the 
plaintiff;  hence  the  defendants  could  claim  no  right  over  the 
same.

32.In view of the above it is held that schedule B land is the land of 
the plaintiff.

33.In addition to the above the defendants have contended that the 
road is over the land covered by Dag no.526, but the defendant, 
Shri Dhaneswar Das (DW2) has stated in his cross examination 
that the said road is covered by Dag nos.526 and 530. It is seen 
from the above that the defendants are no sure about the exact 
location of the road, if any.

34.The defendants had pleaded that in a family arrangement between 
the original owners a road was shown to exist on the side of the 
Dag no.530, but the defendants have failed to produce any such 
family arrangement, which leads me to draw adverse inference 
against the case set up by the defendants.
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35.Further the defendants have failed to examine any independent 
witness to substantiate the plea that there is a road over the land 
covered by Dag no.526.

36.The  defendant,  Shri  Dhaneswar  Das  had  stated  in  his  cross 
examination that the said road is used by many other persons of 
the  locality,  but  the  defendants  had  failed  to  examine  even  a 
single such witness.

37.In view of the above it is held that the defendant has failed to 
prove that there existed a road in between the land covered by 
Dag no.526 and 530.

38.The learned counsel  for  the defendants  had contended that  the 
plaintiff  has not stated about the boundaries of the schedule A 
land; hence the suit is liable to be dismissed.

39.I have perused the pleadings of the plaintiff and it is seen that the 
entire land covered by the Dag no.530 is included in the schedule 
A land. Further the suit land in this suit is the schedule B land 
which  is  a  part  of  the  schedule  A  land  and  the  plaintiff  has 
described the boundaries of the schedule B (suit land); hence it is 
held that the suit land is properly described in the plaint. In view 
of the above the non mentioning of the boundary of the schedule 
A land  does  not  affect  the  merits  of  the  case  in  any  manner, 
because the suit land can be identified even with the same.

40.DECISION:   The schedule B land is the part of the schedule A 
land belonging to the plaintiff;  and further the defendants have 
failed to show that there is a road in between the land covered by 
Dag no.526 and 530.

ISSUE NO.3: Whether the plaintiff is entitled to the relief (s)  
prayed for?

41.In view of the discussions made above and the decisions reached 
in the foregoing issues wherein it is held that the plaintiff is the 
owner having the right, title and interest over the schedule B land, 
it is held that the plaintiff is entitled to the reliefs as prayed for.
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ORDER

42.The suit  of  the  plaintiff  is  decreed  on contest  with  cost.  It  is 
hereby decreed and declared that the plaintiff has the right, title 
and interest over the schedule B land. It is further directed that the 
defendants are liable to be evicted from the schedule B land and 
the  possession  of  the  same  by  delivered  to  the  plaintiff.  The 
defendants  are  permanently  restrained  from  entering  upon  the 
schedule B land after the possession of the schedule B land is 
delivered to the plaintiff. The defendants are also liable to pay the 
cost of the suit to the plaintiff.

43.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 20th day of 
March,2012 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.
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