
HIGH COURT FORM NO. (J) 2.
HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

PRESENT :  SHRI S.N. SARMA, LLM,, AJS,
           Civil Judge No. 3,

                      Kamrup, Guwahati.

Tuesday, the 24th day of April, 2012.

TITLE SUIT NO. 414/2011

Shri Sadhan Das .....Plaintiff.

-Vs-
Smti Usha Rani Talukdar ....Defendant.

This suit coming on for final hearing on 10/4/12 in the presence of :-

Mr. G. Misra, Advocate for the plaintiff. 

-And-

None appeared for the defendant.

And having stood for consideration to this day, the Court delivered the 

following judgment :-

J U D G M E N T

This  is  a  suit  for  specific  performance  of  contract,  recovery  of 

possession and permanent injunction.

Plaintiffs'  case,  in  brief,  is  that  the  defendant  being  the  owner  and 

possessor of the plot of land measuring 1 Katha 19 Lechas covered by Dag 

No. 50(new) 280(old), situated at Village Bormotoria, under Beltola Mouza, 

Guwahati, agreed to sell the same to the plaintiff at a total consideration of Rs. 

12,00,000/- and accordingly a registered agreement for sale being No. 7742 

dated 26/8/11 was executed between both the parties. On the date of execution 



of the agreement, the plaintiff paid a sum of Rs. 10,00,000/- to the defendant 

as advance against the total price of Rs. 12,00,000/-. As per the agreement, the 

defendant was to obtain the sale permission from the concerned authority on 

or before 15/10/11 and execute the sale deed in favour of the plaintiff on or 

before  1/11/11  by  accepting  the  balance  amount  of  Rs.  2,00,000/-.  The 

defendant also promised to hand over possession of the schedule land to the 

plaintiff  on  or  before  1/10/11.  But  the  defendant  neither  tried  to  obtain 

necessary sale permission nor handed over vacant possession of the land to 

the plaintiff as promised. Thereafter on 6/11/11, the plaintiff went to the house 

of the defendant and wanted to know about her intention to sell the suit land. 

But the defendant instead of showing positive attitude, expressed her inability 

to sell the suit land to the plaintiff. Hence, the plaintiff has been compelled to 

file the suit with the prayer as stated above.

         After registration of the suit, summons was issued to the defendant but 

inspite of receipt of summons, the defendant did not appear for which the suit 

proceeded exparte against him. 

In support of his case, the plaintiff exhibited the following documents :-

1) Ext-1 – Copy of Sale Deed No. 4130 dated 4/4/84,

2) Ext-2 – Copy of Mutation Certificate,

3) Ext-3 – Certified copy of Jamabandi,

4) Exts-4 & 4(Ka) – Copies of land revenue paying receipt,

5) Ext-5 – Copy of Agreement for Sale dated 26/8/11,

6) Ext-6 – Copy of Money Receipt.

In support of his claim, plaintiff adduced his evidence on affidavit as 

PW 1.

As the defendant did not contest the suit, there was no issue. However, 

point to be determined by this Court is whether plaintiff is entitled for specific 

performance of agreement as alleged to be executed on 26/8/11 (Ext-5).



PW 1, the plaintiff in his evidence stated that defendant agreed to sell a 

plot of land measuring 1 Katha 19 Lechas situated at Sahar Bormotoria under 

Beltola  Mouza  in  the  district  of  Kamrup  (M)  to  him and  accordingly,  an 

agreement  for  sale  was  executed  between  them  dated  26/8/11.  The  said 

agreement has been exhibited by him as Ext-5. As per said agreement, the 

consideration amount was fixed at Rs. 12,00,000/- as sale price out of which, 

an amount of Rs. 10,00,000/- was paid by the plaintiff to the defendant as 

advance. It was further agreed that the seller shall handover the possession of 

the  schedule  land  to  the  purchaser  and  he  will  obtain  necessary  sale 

permission from the competent authority to transfer the schedule land on the 

date of registration of the sale deed.  He further stated that the defendant after 

receipt  of  the  said  advance  amount  had  failed  to  perform her  part  of  the 

contract for execution of the registered sale deed. Thereafter when the plaintiff 

met the defendant in her house and wanted to know about her intention to 

perform her part of the contract, the defendant did not show her willingness to 

perform the remaining part of the contract. 

Ld. Counsel for the plaintiff has argued that plaintiff is able to prove the 

execution of contract between the parties. However, defendant was avoiding 

to perform the contract. He further stated that plaintiff was ready and willing 

to perform his duty and accordingly the plaintiff  met the defendant in her 

house and wanted to know about  her  intention to take necessary steps for 

execution and registration of the sale deed, but as the defendant did not come 

forward to perform her part of the contract, the plaintiff has been compelled to 

institute the suit  for specific performance of the contract as per agreement 

dated 26/8/11. 

Section  10  of  the  Specific  Relief  Act  provides  the  cases  in  which 

specific performance of contract is enforceable as follows :-



“10. Cases in which specific performance of contract enforceable :- 

Except as otherwise provided in this chapter, the specific performance of any 

contract may, in the discretion of the court, be enforced -

a) When  there  exists  no  standard  for  ascertaining  the  actual  damage 

caused by the non-performance of the act agreed to be done; or 

b) When the act agreed to be done is such that compensation in money for 

its non-performance would not afford adequate relief.

Explanation :- Unless  and  until  the  contrary  is  proved,  the  court  shall 

presume-

(i) That the breach of a contract to transfer immovable property can not be 

adequately relieved by compensation in money; and

(ii)That  the  breach  of  contract  to  transfer  movable  property  can  be  so 

relieved except in the following cases :-

(a) Where the property is not an ordinary article of commerce or is 

of special value of interest to the plaintiff, or consists of goods which 

are not easily obtainable in the market;

(b) Where  the  property  is  held  by  the  defendant  as  the  agent  or 

trustee of the plaintiff.”

 In the instant case, the plaintiff is able to prove the agreement of sale 

between him and the defendant executed on 26/8/11 vide Ext-5. The evidence 

of PW 1 was not cross-examined by the defendant and as such, it remains 

unchallenged. 

 From the above discussion and evidence on record, the fact remains 

that plaintiff made an agreement with the defendant promising to sell a plot of 

land measuring 1 Katha 19 Lechas for a consideration of Rs. 12,00,000/- and 

accordingly,  an  advance  amount  of  Rs.  10,00,000/-  was  also  paid  to  the 

defendant  and  the  plaintiff  was  ready  and  willing  to  pay  the  rest  of  the 

amount. However, defendant was avoiding to perform her part and as such, I 

am  of  the  view  that  plaintiff  is  entitled  for  specific  performance  of  the 



contract in respect of the schedule land mentioned in the plaint.

O R D E R

In the result,  the suit  is  decreed exparte with cost.  It  is  ordered that 

plaintiff shall deposit the balance consideration of Rs. 2,00,000/- (Rupees Two 

Lakhs only) within 2 months from the date hereof. On receipt of the balance 

consideration amount, the defendant is ordered to execute the sale deed within 

1(one)  month  from  the  date  of  deposit  of  balance  consideration  for  the 

schedule land in favour of the plaintiff. After registration of the Sale Deed, the 

defendant is directed to hand over the possession of the schedule land to the 

plaintiff by removing her men and materials standing thereon. The stamp duty 

for  registration  and  other  charges  shall  be  borne  by  the  plaintiff.  If  the 

defendant fails to execute the sale deed within 1(one) month from the date of 

deposit of balance consideration, the plaintiff shall be at liberty to apply for 

execution of decree in accordance with the provision of Order 21 Rule 34 of 

the CPC.

Prepare the decree accordingly.

Given under my hand and seal of this Court on this the 24th day of 

April, 2012.

Civil Judge No. 3,
Kamrup, Guwahati. 

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guywahati.



J U D G M E N T

This is a suit for realisation of loan granted by the plaintiff bank.



Plaintiffs' case, in brief, is that the defendant No. 2 being the proprietor 

of  defendant  No.  1  approached  the  plaintiff  bank  for  providing  working 

capital  facility  for  the  purpose  of  their  business  vide  application  dated 

15/11/05.  The  plaintiff  bank  through  its  Small  Enterprises  Credit  Cell 

sanctioned a Cash Credit facility for Rs. 3,00,000/- in favour of the defendant 

No. 1 on 15/11/05. Accepting the terms and conditions of the sanction letter, 

the defendant Nos. 2 and 3 on behalf of defendant No. 1 executed (i) Demand 

Promissory  Note  dated  16/11/05,  (ii)  Demand  Promissory  Note  Delivery 

Letter  dated  16/11/05,  (iii)  Agreement  of  Loan-cum-Hypothecation  dated 

16/11/05 and (iv) Agreement of Furnishing Security dated 16/11/05 in favour 

of the plaintiff  bank. The defendant No. 3 stood as guarantor for  the loan 

granted  to  defendant  No.  1  and  executed  the  Guarantee  Agreement  dated 

16/11/05. After availing the loan facility, the defendants failed and neglected 

to repay the outstanding dues of the plaintiff Bank. Thereafter the plaintiff by 

personal contact through its officers as well as writing letters dated 23/2/07, 

15/5/07, 22/9/07 and 4/10/08 requested the defendants to regularise their loan 

account with the plaintiff. According to the plaintiff, the amount due to the 

plaintiff  by  the  defendants  as  on  31/10/07  is  Rs.  2,77,940.83.  Hence,  the 

plaintiff has filed this suit for realisation of Rs. 2,77,940.83 with interest @ 

10.25% per annum from the date of filing of the suit till realisation with cost 

of the suit. 

The defendants contested the suit by filing written statement contending 

interalia that  the suit  is  not maintainable; that the suit  is  barred by law of 

limitation; that there is no cause of action for the suit; that the suit is hit by the 

principle of estoppel, acquiscence and waiver; that the plaintiff has not come 

to the Court with clean hands; that the suit is false fricolous and vexatious, 

etc. The further case of the defendants is that the plaintiff bank has neither 

produced copies of all the documents relied on by them in the Court at the 

time  of  filing  the  suit  nor  they  furnished  the  same  to  the  answering 

defendants. The Manager of the plaintiff bank asked the defendant Nos. 2 and 



3 to sign some blank papers and non-judicial stamp papers for providing them 

a loan, but the said Manager has used those documents for the purpose of 

sanctioning  loan  to  several  borrowers  including  the  defendant  No.  1 

fraudulently without the knowledge or consent of the defendant No. 3 and as 

such,  the  defendants  are  not  liable  for  misuse  of  such  documents  by  the 

plaintiff.  The  defendants  suffered  heavy  loss  in  their  grocery  business  for 

which they are unable to repay the loan amount. The answering defendants 

further stated that no copy of the documents were provided to them by the 

plaintiff. With the above pleadings, the defendants prayed to dismiss the suit. 

         After going through the pleadings of the parties, following issues were 

framed :-

1. Is there any cause of action for the suit  ?

2. Is the suit barred by limitation ?

3. Whether the suit is maintainable ?

4. Whether the defendant No. 1 obtained a term loan of Rs.  3,00,000/- 

(Rupees Three Lakh) from the plaintiff bank ?

5. Whether  the  plaintiff  bank  fraudulently  manufactured  the  loan 

documents,  misusing the signed bank stamp papers and other papers 

along with the security  (TDR) amounting to  Rs.  1,00,000/-  (Rupees 

One Lakh), handed over to the said Manager for the purpose of loan ?

6. Whether the present suit is false, frivolous and vexatious ?

7. Whether the plaintiff bank is entitled to any decree as prayed for ?

8. To what other relief, the parties are entitled ?

 Plaintiff adduced evidence of PW 1 Shri Karuna Prasad Sarma who 

was cross-examined by defence. Plaintiff  exhibited so many documents. 

Ext-1 is the application dated 15/11/05 submitted by the defendant No. 2 as 

proprietor of defendant No. 1 to the plaintiff bank, Ext-2 is the letter of 

arrangement dated 15/11/05, Ext-3 is the Demand Promissory Note dated 

16/11/05 executed by the defendant No. 2 as proprietor of defendant No. 1, 



Ext-4  is  the  Demand  Promissory  Note  Delivery  Letter  dated  16/11/05 

executed by the defendant Nos. 2 and as proprietor of defendant No. 1 and 

guarantor  of  defendant  No.  2,  Ext-5  is  the  Agreement  of  Loan-cum-

Hypothecation  dated  16/11/05  executed  by  the  defendant  No.  2  as 

proprietor  of  defendant  No.  1,  Ext-6  is  the  Agreement  dated  16/11/05 

executed by the defendant No. 2 as proprietor of defendant No. 1, Ext-7 is 

the Guarantee Agreement dated 16/11/05 executed by the defendant No. 3 

as Guarantor of defendant No. 2, Ext-8 is the letter dated 4/10/08 issued by 

the  plaintiff  to  the  defendant  No.  2  and  Ext-9  is  the  certified  copy  of 

Statement of Accounts in respect of A/c No. 30022651614.

 Defendants filed evidence-on-affidavit of DW 1 but while his turn 

came up for cross-examination, on several occasions, he remained absent 

for which his evidence was expunged vide order dated 23/2/12. 

 I have heard the Ld. Counsel appearing for the plaintiff.

 DECISION AND REASONS THEREOF :-

Issue No. 4 :-

 In a Civil Suit, to succeed the claim of plaintiff, the burden of proof 

lies upon the plaintiff. Let us discuss the evidence how far plaintiff is able 

to substantiate its claim. 

 PW 1 Shri  Karuna Prasad Sarma who is the Deputy Manager of 

State Bank of India, Stressed Assets Resolution Centre, Bamunimaidan, 

Guwahati stated that the defendant No. 2 being the proprietor of defendant 

No. 1 applied to the plaintiff bank for providing working capital facilities 

for the purpose of their business vide application dated 15/11/05 and the 

plaintiff bank on consideration of the said application sanctioned a Cash 



Credit  facility  to  the  tune  of  Rs.  3,00,000/-  vide  letter  of  arrangement 

dated  15/11/05.  He  further  stated  that  the  defendant  No.  2  being  the 

proprietor of defendant No. 1 and the defendant No. 3 being the guarantor 

of defendant No. 1 duly accepted the terms and conditions of the sanction 

letter and as a token of acceptance of the same, have signed in the letter of 

arrangement  dated  15/11/05.  This  witness  has  exhibited  the  following 

documents :-

 Ext-1 - application dated 15/11/05 submitted by the defendant No. 2 

as proprietor  of defendant No. 1 to the plaintiff  bank, Ext-2 - letter of 

arrangement  dated  15/11/05,  Ext-3  -  Demand  Promissory  Note  dated 

16/11/05 executed by the defendant No. 2 as proprietor of defendant No. 

1,  Ext-4  -  Demand  Promissory  Note  Delivery  Letter  dated  16/11/05 

executed by the defendant Nos. 2 and as proprietor of defendant No. 1 and 

guarantor  of  defendant  No.  2,  Ext-5  -  Agreement  of  Loan-cum-

Hypothecation  dated  16/11/05  executed  by  the  defendant  No.  2  as 

proprietor of defendant No. 1, Ext-6 - Agreement dated 16/11/05 executed 

by the defendant No. 2 as proprietor of defendant No. 1, Ext-7 - Guarantee 

Agreement dated 16/11/05 executed by the defendant No. 3 as Guarantor 

of defendant No. 2, Ext-8 - letter dated 4/10/08 issued by the plaintiff to 

the defendant No. 2 and Ext-9 - certified copy of Statement of Accounts in 

respect of A/c No. 30022651614.

 He further stated that the defendants availed the cash credit facilities 

from the  plaintiff  bank  and  executed  Demand  Promissory  Note  dated 

16/11/05,  Demand  Promissory  Note  Delivery  Letter  dated  16/11/05, 

Agreement of Loan-cum-Hypothecation dated 16/11/05 and  Agreement of 

Furnishing  Security  dated  16/11/05  being  STDR  of  Rs.  1,00,000/-  as 

security  for  repayment  of  the  loan in  favour  of  the  plaintiff  bank.  He 

further  stated that  the defendant  No.  3  stood as  guarantor  for  the loan 

granted to defendant No. 1 and executed the Guarantee Agreement dated 



16/11/05.  After  availing  the  loan  facility,  the  defendants  failed  and 

neglected to repay the outstanding dues of the plaintiff Bank. Thereafter 

the plaintiff  by personal  contact  through its  officers  as  well  as  writing 

letters  dated  23/2/07,  15/5/07,  22/9/07  and  4/10/08  requested  the 

defendants to regularise their loan account with the plaintiff. According to 

PW 1, the amount due to the plaintiff by the defendants as on 31/10/07 is 

Rs. 2,77,940.83. 

 PW 1 in his cross-examination stated that after filing of this suit, 

there was a compromise/settlement proposal against the loan amount and 

accordingly one instalment of Rs. 12,101/- was deposited on 30/9/09 by 

the defendant No. 2 but the compromise failed due to non-payment of the 

remaining amount. The defendants in para 13 of their written statement 

stated that defendant No. 2 approached the plaintiff bank for sanctioning a 

loan to him. At the relevant time, the Manager of the plaintiff bank who 

agreed  to  provide  loan  to  the  defendant  No.  2  on  condition  that  the 

defendant No. 2 must sign some papers and arranged to deposit as security 

amount over the same to the Manager. Accordingly, the defendant No. 2 

handed over the same to the said Manager along with bundle of blank 

papers signed by them together with some non-judicial stamp papers of 

values  being  of  Rs.  20/-,  Rs.  50/-  and  Rs.  100  etc.  The  answering 

defendants stated that the defendants signed those blank stamp papers and 

other papers and handed over the same together with the security (TDR) 

amounting to Rs. 1,00,000/- to the bank Manager in good faith hoping that 

the same would be used for providing him loan by the said bank Manager. 

Defendant No. 2 has not denied his signatures in loan application. Ext-1 

which is  an application for  loan shows that  defendant  applied for  loan 

amount of Rs. 3,00,000/- and accordingly plaintiff bank was pleased to 

sanction the said loan amount  vide sanction letter  dated 15/11/05.  The 

plaintiff bank is able to prove that defendant applied for loan vide Ext-1 

and accordingly loan amount was sanctioned vide Ext-2. Exts-1 to 9 are 



duly  proved  by  the  plaintiff  side.  During  cross-examination  of  PW 1, 

defence has failed to create any doubt or to make any probability of doubt 

in  regards  sanction  of  loan  amount.  From  the  record,  it  appears  that 

evidence-on-affidavit filed by defendants was expunged and as such, there 

is  no  evidence  on  the  part  of  the  defendants.  In  such  circumstances, 

evidence  adduced  by  PW 1  is  found  to  be  cogent,  believable  and  in 

accordance with law to the effect that defendants took loan amount of Rs. 

3,00,000/- from the plaintiff  bank. Accordingly, this issue is decided in 

favour of the plaintiff. 

Issue No. 5 :-

 Defendants have taken the plea that the plaintiff bank fraudulently 

manufactured the loan documents mis-using the signed blank stamp paper 

and other papers along with the security TDR amounting to Rs. 1,00,000/- 

handed over to said Manager for the purpose of loan. Defendants in para 

13 of their written statement stated that the Manager of the plaintiff bank 

agreed to provide a loan to the defendant No. 2 on condition that he must 

sign some papers and arrange to deposit a security amount over the same 

to the Manager. Accordingly, the defendant No. 2 handed over a bundle of 

papers  signed  by  them together  with  some   signed  blank  non-judicial 

stamp papers to the Manager of the plaintiff bank in good faith hoping that 

the same would be used for providing him loan by the said Bank Manager. 

However  now  it  appears  that  the  said  Manager  used  those  papers  as 

security for the purpose of sanctioning loan to hundreds of people whom 

the defendant Nos. 2 and 3 do not know personally. But surprisingly, the 

defendants  have  not  filed  any  criminal  case  against  the  bank  alleging 

fraud. The plea of fraud has been taken by the defendants and onus to 

prove the fraud lies upon the defendants as the plaintiff has been able to 

prove high degree of probability of taking loan by the defendants by way 

of oral as well as documentary evidence. In the instant case, evidence of 



defendants  was  lacking  to  the  effect  that  plaintiff  bank  committed 

fraudulent act. Further, it is the requirement of law that whatever has been 

alleged in  W.S.  ought  to  have  proved by documentary  evidence.  Mere 

denial or making allegation cannot prove a fact. 

 In view of above discussion, the issue No. 5 is decided in negative and 

against the defendants. 

Issue No. 6 :-

 Defendants  have  taken  the  plea  that  the  suit  is  false,  frivolous  and 

vexatious, but to substantiate their claim, defendants have not adduced any 

evidence  nor  they  are  able  to  elucidate  any  materials  by  way  of  cross-

examination. More so, while cross-examining the PW 1, defendants side has 

not uttered a single word that the suit is false, frivolous and vexatious. Hence, 

the issue is decided in favour of the plaintiff.

Issue No. 1 :-

 The suit is for realisation of loan amount. Plaintiff's case is that plaintiff 

bank through its Small Enterprise Credit Cell sanctioned Cash Credit facility 

of  Rs.  3,00,000/-  in  favour  of  the  defendant  No.  1  on  15/11/05.  The 

defendants have signed in the sanctioning letter dated 15/11/05 and they have 

accepted the terms and conditions and accordingly, they availed of the Cash 

Credit facility from the plaintiff bank and executed Demand Promissory Note 

dated 16/11/05 for Rs. 3,00,000/- along with other documents. The defendants 

have denied that they availed the Cash Credit facility from the plaintiff bank. 

In such a circumstance, it appears that there is a bonafide contention between 

the plaintiff and the defendants which needs adjudication. As such, I hold that 

there  is  a  bonafide  contention  between  the  parties  which  needs  trial  and 

accordingly, I decide issue No. 1 in favour of the plaintiff.



Issue No. 2 :-

This  suit  is  for  realisation of  loan amount.  In  such cases,  period of 

limitation is 3 years. From the oral evidence as well as documentary evidence, 

it appears that the defendants executed the Demand Promissory Note dated 

16/11/05 for  Rs.  3,00,000/- and by the said Demand Promissory Note, the 

defendant No. 2 as proprietor of defendant No. 1 agreed to pay on demand the 

sum of Rs. 3,00,000/- with interest @ 10.25% per annum with monthly rest. 

This suit was filed on 10/11/08. Cause of action arose on 15/11/05 and the suit 

is filed on 10/11/08 which is within the period of limitation of 3 years.

Hence, this issue is decided in favour of the plaintiff.

Issue No. 3 :- 

Defendants in their W.S. Took the plea that the suit is not maintainable. 

But they have not stated how the suit is not maintainable. Mere plea of non-

maintainability is not sufficient. The requirement of law is that it is the duty of 

defendants to specifically point out as to how the suit is not maintainable and 

in the instant case, the defendants have failed to do so. Hence, I hold that the 

suit is not barred by limitation. 

Issue Nos. 7 and 8 :-  

While deciding issue No. 4, I have already held that defendant No. 2 on 

behalf of defendant No. 1 availed a Term Loan of Rs. 3,00,000/- from the 

plaintiff  bank and they have not abide by the terms and conditions of the 

sanctioning letter. Accordingly, the plaintiff is entitled for an amount of Rs. 

2,77,940.83 P. with interest @ 10.25% per annum from the date of filing of 

the suit till realisation. 



O R D E R

In the result, the suit is decreed on contest with cost for recovery of an 

amount of Rs. 2,77,940.83 P. (Rupees two lakhs seventy seven thousand nine 

hundred forty and paise eighty three only) from all the defendants jointly and 

severally with interest @ 10.25% per annum from the date of filing of the suit 

till realisation.

Prepare the decree accordingly.

Given under my hand and seal  of this Court on this the 2nd day of 

April, 2012.

Civil Judge No. 3,
Kamrup, Guwahati. 

Dictated and corrected by me 

Civil Judge No. 3,
Kamrup, Guwahati.



IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GIWAHATI.

Title Suit No. 293/11

      I S S U E S 

1. Whether the suit is maintainable ?

2. Whether there is cause of action for the suit ?

3. Whether the suit is bad for non-joinder of necessary parties ?

4. Whether the suit is properly valued and proper court fee has been paid ?

5. Whether the sale agreement being mutilated is acceptable in the eye of 

law ?

6. Whether  the land of  the suit  patta  has been partitioned amongst  the 

pattadars and if not whether the defendant has right to sell away the suit 

land ?

7. Whether the plaintiff is entitled to the decree as prayed for ?

8. To what relief/reliefs the parties are entitled ?

 Civil Judge No. 3,
 Kamrup, Guwahati.  


