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HIGH  COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 3

Present- Ms. S. Handique

Thursday  the   7th     day  of  June’2012

                                

                                     

                                                 Money Suit No. 239/07

           

Catchet Pharmaceuticals Pvt. Ltd.

                                                                                                  Plaintiffs

                                                           - Vs-

M/S A.C. Carrier & anr

                                                                                                                 Defendants

This suit coming for final hearing   on 19- 5-12 in presence of 

 

 Mr. A. N. Choudhury,  Mr. P. Deka                                              Advocates of the plaintiff

                                                                                          

    Mr. P.K. Talukdar                                                                      Advocates of the  defendant

And stood for consideration to this day the court delivered the following judgment. 
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J U D G M E N T

M.S. 239/07

This is a suit for realization of Rs 99,527.76. The brief facts of the 
plaintiff’s case are that it is a private limited company having its 
registered  office  at  Mumbai  and  carrying  out  business  of 
manufacturing  and  selling  of  allopathic  medicine  through  its 
various  branch offices  including the branch office  at   Rehabari, 
Guwahati-8  and  the  defendant  is  an  proprietorial  firm  and  a 
common  carrier  having  its  office  at  Chatribari,  Guwahati 
represented by its proprietor ( defendant no. 2). The defendant 
no.  1  was  earlier  having  its  office  at  T.  R.  Phukan  Road, 
Machkhowa, Guwahati-9. It is stated by the plaintiff that it  had 
booked  a  consignment  of  7  cartons  of  medicines  bearing 
consignment  no.  3463  x7  dtd  5-7-06  against  invoice  no. 
06/SC00508 dtd 28-6-06 for Rs 11,278/-  with the defendant no. 1 
carrier company to be delivered to M/S Sen Medical Stores, B.B. 
Road, Barpeta Town. The total value of the consigned goods was 
Rs 1,06,150/-. But unfortunately the consignment did not reach 
the  consignee  even  after  the  expiry  of  the  reasonable  period 
required for  delivery.  The defendant informed the plaintiff  vide 
letter  dtd  13-7-06  that  out  of  the  7  cartons   5  cartons  of  the 
consigned goods were lost during transit and for which an FIR had 
been lodged. Thereafter the plaintiff requested the defendant to 
return  the  remaining  two  cartons  vide  letter  dtd  26-7-06  and 
forwarded  a  claim  bill  for  an  amount  of  Rs  1,06,150/-.  The 
defendants then returned the two cartons to the plaintiff and vide 
letter  dtd  24-8-06  and  requested  it  to  acknowledge  the  same 
alongwith a list of medicines lost on transit. The plaintiff then sent 
a revised bill of Rs 99,527/- dtd 28-8-06 but the defendants did 
not respond to it. So the plaintiff again sent another request letter 
dtd 6-9-06 to the defendant and the defendant then vide letter 
dtd 16-10-06 requested the plaintiff to give rebate on the claim 
amount considering the poor financial condition of the defendant 
company.  The  plaintiff  vide  letter  dtd  25-11-06  agreed  to  give 
rebate of 20% with an opportunity to the defendant to clear the 
bill in two equal installments along with one notice dtd 25-11-06 
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under section 10 of the Carriers Act, 1865. The plaintiff thereafter 
sent  several  letters  dtd  8-1-07,  25-4-07,  5-7-07  asking  the 
defendant  to  clear  the  claim  bill  but  the  defendants  did  not 
respond. So finding no alternative the plaintiff  filed the instant 
suit. 

The defendants contested the suit by filing their written statement 
wherein they denied the case of the plaintiff and  took the usual 
pleas such as,  the suit  is  not  maintainable,  is  barred by law of 
limitation,  is  barred  by  law and  so  on.  It  is  contended  by  the 
defendants that the plaintiff company booked the consignment on 
their own risk without insurance cover and so the plaintiff is not 
entitled to make any claim against the goods lost in transit. It is 
also contended that the value of the goods were not known to the 
defendant.  According  to  the  defendants  the  goods  were  lost 
during transit as the rope of the vehicle in which the goods were 
being carried got broken and the incident was informed to the 
police  by  lodging  an  FIR  at  the  Kamalpur  Police  Station.  It  is 
contended that the plaintiff did not comply with the provisions of 
Section 10 of the Carriers Act, 1865 and therefore the suit is not 
maintainable. The defendant denied having received any letter or 
notice dtd 25-11-06 or 5-7-07.   Further, the defendants denied 
that the goods were lost due to their negligence, carelessness or 
misconduct.  According  to  the  defendants  the  plaintiff  is  not 
entitled to the amount claimed and therefore, prayed for dismissal 
of the suit.

The following issues were framed by my learned predecessor:

I S S U E S

1. Whether the plaintiff complied with the provisions of section 
10 of the Carriers Act, 1865?

2. Whether the plaintiff sustained loss due to carelessness and 
misconduct of the defendant as alleged?

3. Whether the plaintiff is entitled to the decree as prayed for?

4. To what relief/ reliefs is the plaintiff entitled?

Both  the  parties  examined  two  witnesses  each  and  adduced 
documentary evidence. Heard arguments from both the sides.
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DECISIONS AND REASONS THEREOF

Decision on issue no. 1

The defendants contended that the plaintiff has not complied with 
the provisions of section 10 of the Carriers Act, 1865.  Section 10 
of the Carriers Act, 1865 provides that no suit shall be instituted 
against  a  common  carrier  for  the  loss  of,  or  injury  to,  goods 
(including container pallets or similar article of transport used to 
consolidate goods) entrusted to him for carriage, unless notice in 
writing  of  the  loss  or  injury  has  been  given  to  him  before 
institution of the suit and within six months of the time when the 
loss or injury first came to the knowledge of the plaintiff. 

I have perused the plaint as well as the evidence adduced by the 
parties in this regard. The plaintiff has stated in his plaint that the 
defendant informed the plaintiff vide letter dtd 13-7-06 that out of 
the 7 cartons  5 cartons of the consigned goods were lost during 
transit  and  for  which  an  FIR  had  been  lodged.  Thereafter  the 
plaintiff  requested  the  defendant  to  return  the  remaining  two 
cartons vide letter dtd 26-7-06  ( Ext. 9) and forwarded a claim bill 
for an amount of Rs 1,06,150/- . The defendants then returned the 
two cartons to the plaintiff and vide letter dtd 24-8-06 requested 
it to acknowledge the same alongwith a list of medicines lost on 
transit. The plaintiff then sent a revised bill of Rs 99,527/- dtd 28-
8-06 but the defendants did not respond to it. Ext. 6 is the letter 
sent by the defendants on 13-7-06 informing the loss on transit. 
Ext. 7 is the copy of the FIR dtd 9-7-06 a copy of which was sent to 
the plaintiff along with Ext. 6. The plaintiff has filed the letter dtd 
10-8-06 ( Ext. 11) sent by the defendants wherein the defendants 
informed  that  they  are  going  to  submit  GDR/  Enquiry  Report 
within a fortnight and also going to return the two cartons. Ext. 12 
is the letter dtd 24-8-06 sent by the defendants requesting the 
plaintiff to acknowledge the receipt of the cartons returned.  Thus 
according to the plaintiff side the plaintiff came to know about the 
loss of the goods when it received the letter dtd 13-7-06 ( Ext. 6). 
The defendant side denied having received the notice dtd 25-11-
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06  (  Ext.  20)  but  they  have  not  denied  having  informed  the 
plaintiff about the loss of goods vide  Ext. 6. 

The main object behind section 10 of the Carriers Act, 1865 is to 
give prior notice to the carrier before instituting a suit for loss of 
goods  consigned.  But  in  the  present  case  there  was 
correspondence  between  the  parties  regarding  the  loss  of  the 
goods prior to the institution of the suit. In fact, DW1 Kamal Saha 
stated  in  his  evidence  on  affidavit  that  he  had  returned  some 
cartons to the plaintiff stating that he will adjust some amount in 
respect of future bookings and the plaintiff’s depot manager told 
him that he will discuss it with the higher officials. DW1 admitted 
during cross examination that he had informed the plaintiff about 
the loss vide Ext. 6. He also admitted that the acknowledgement 
card  (Ext. 21) was signed by their manager.   As per the evidence 
on record the plaintiff got to know about the loss of goods vide 
Ext. 6 dtd 13-7-06. The notice u/s 10 of the Carriers Act  ( Ext. 20) 
was sent on 25-11-06. From the date of knowledge of the loss and 
till  issuance  of  notice  dtd  25-11-06  there  had  been  several 
correspondence between the parties and thus it cannot be said 
that the defendant had no notice prior to the institution of the 
suit. Moreover, the defense evidence is silent as to the question of 
notice u/s 10 of the Carriers Act. 

The learned counsel for the plaintiff relied upon a decision of the 
Hon’ble  Calcutta  High  Court  in  Balurghat  Transport  Co.  v  The 
Luxmi Tea Co. Ltd., AIR 1987 Cal 370, wherein the high Court has 
held that appropriate notice under section 10 is not necessary if 
there are documents which could be construed as notice to carrier 
u/s 10 of the Act. Again the Hon’ble Supreme Court in Transport 
Corporation of India Ltd v Veljan Hydrair Ltd., (2007) 3 SCC 142 
held that the object behind section 10 of the Act is to put the 
carrier on notice about the claim in respect of the loss or damage 
so as to enable  it to make good the same. In the above case it was 
held  that  informing  the  carrier  about  the  loss  or  injury  to  the 
goods would meet the statutory requirement. 

In the present case the correspondence between the parties since 
13-7-06 till filing of the suit can very well be deemed to be notice 
u/s 10 of the Carriers Act, 1865. 
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Issue no. 1 is decided in the affirmative.

Decision on issue no. 2

The plaintiff side has taken the plea that the loss occurred due to 
the negligence,  carelessness  and misconduct  of  the defendants 
whereas the defendants have denied the allegations. PW1 Ranjit 
Rajbongsi and PW2 Uttam Dey reiterated the statements made in 
the  plaint  in  their  evidence  on  affidavit.  However,  defense 
evidence  is  silent  on  this  aspect  although  they  denied  the 
allegations in their written statement. Ext. 7 is the FIR lodged by 
the defendants with the police and this fact is admitted by DW1 
Kamal  Saha  (defendant  no.  2)  who  is  the  proprietor  of  the 
defendant no. 1. As per Ext. 7 the goods were lost as the vehicle 
while going from Baihata to Kendukona the rope got opened and 
some  cartons  were  broken.  But  the  defendants  vide  Ext.  6 
informed  the  plaintiff  that  the  vehicle  while  passing  through 
Baihata  Charali  to  Kendukona  area  was  attacked  by  hooligans/ 
decoit who cut the rope and looted some medicine cartons and 
other goods.

Section  9 of  the  Carriers  Act,  1865  provides  that  in  any  suit 
brought against a common carrier for the loss, damage or non-
delivery of goods (including container, pallets,   similar article of 
transport  used  to  consolidate  goods)  entrusted  to  him  for 
carriage, it shall not be necessary for the plaintiff to prove that 
that  such  loss,  damage  or  non-delivery  was  owing  to  the 
negligence or criminal act of the carrier, his servants or agents. 

The  Carriage  By  Road  Act,  2007  has  now  repealed  the  earlier 
Carriers  Act,  1865.  The new Act  has  come into force  from 15th 

Aug’2010. Although the new Act has come into force the present 
suit will be governed by the provisions of the earlier Act as per the 
Section 20 of the new Act and section 6 of the General Clauses 
Act, 1897 because the cause of action in this suit arose prior to 
the coming into force of the Carriage By Road Act, 2007 and the 
suit was filed on 9-10-07. Section 8 of the earlier Act provides that 
the common carrier  is  liable for  the loss  or  damage caused by 
neglect of fraud of himself or his agent. In the present case the 
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defendant side could not discharge the burden of proof regarding 
the allegation of negligence and carelessness. The preponderance 
of evidence thus lead to only one conclusion that the defendants 
were negligent, careless while transporting the goods consigned 
by the plaintiff with them.

Issue no. 2 is decided in the affirmative.

Decision on issue no.  3 & 4

Once it  is  proved that  the  defendants  were  negligent  the  next 
question is to be decided whether the plaintiff is entitled to the 
damage  claimed.  It  is  an  admitted  fact  that  the  plaintiff’s 
consignment got lost during transit and that the plaintiff got only 
two out of the 7 cartons in return. The plaintiff is claiming Rs 99, 
527.76 from the defendants along with interest. The plaintiff side 
has exhibited the several letters of correspondence and claim bills 
( Ext. 6- Ext. 28) between the parties to prove that it is entitled to 
the claimed amount. Ext. 27 is the last correspondence between 
the parties which was sent by the plaintiff on 5-7-07. Ext. 28 is the 
postal receipt and Ext. 29 is the certificate of delivery given by the 
postal  Department.  It  is  not  disputed that  the  plaintiff  booked 
seven cartons of medicines to be supplied to M/S Sem Medical 
Stores,  Barpeta  Town  and  out  of  them  five  cartons  were  lost 
during transit by the defendant carrier company. The defendants’ 
plea  is  that  the  plaintiff  company  booked  the  consignment  on 
their own risk without insurance cover and so the plaintiff is not 
entitled to make any claim against the goods lost in transit. It is 
also contended that the value of the goods were not known to the 
defendant. DW1 during his cross examination stated that there is 
no rule in their carrier that the consigned goods are to be insured. 
He also stated that he has no proof to show that other consignors 
have realized their claims through insurance. He admitted that the 
plaintiff had requested him in writing to pay the claim amount. He 
admitted to have received the claim bills ( Ext. 7,9, 10, 14) of the 
plaintiff.  Further  DW1  admitted  that  they  had  asked  for  some 
rebate on the claim amount from the plaintiff vide Ext. 17. So it 
transpires from the evidence of DW1 that the defendants never 
disputed the claim of the plaintiff prior to the institution of the 
suit.
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It has come out from the mouth of DW1 that he was aware of the 
value of the whole consignment.  According to DW1 the value of 
the consignment was mentioned in the two invoices sent by the 
plaintiff. So the statutory requirement of section 3 of the Carriers 
Act, 1865 is also satisfied in this case. Section 3 of the Act requires 
the consignor to disclose the value of the consigned goods to the 
carrier if the value of the goods exceed Rs 100/- 

 DW2 Suraj Narayan Singh is the manager of the defendant no. 1. 
He supported the case of the defendant in his evidence -in -chief. 
However, during cross examination he stated his ignorance how 
the goods were lost. He stated that he has just signed his evidence 
on  affidavit  as  written  by  his  office.  The  evidence  of  DW1  is 
therefore not reliable. 

After going through all the above, I find that the plaintiff has been 
able to prove its case. The suit is well within time.  The issue no. 3 
and 4 are decided in the affirmative in favour of the plaintiff.

O R D E R

The suit is decreed on contest with cost. The plaintiff is entitled to 
realize  Rs  99,527.76  from the  defendants  with  interest  @ 14% 
w.e.f the date of loss till realization. Prepare decree accordingly. 
Given under my hand and seal of the court on 7-6-12.

                                                                      S. Handique
                                                              Munsiff No. 3, Kamrup
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ANNEXURES

PLAINITFF SIDE

PW1..RANJIT RAJBONGSI

PW2..UTTAM DEY

EXT.1..AUTHORITY LETTER

EXT.2..ORDER PLACED BYM/S SEN MEDICAL STORES

EXT.3.. CONSIGNMENT NOTE 

EXT.4..INVOICE , EXT.5..INVOICE

EXT.6..LETTER DTD 13-7-06

EXT.7..COPY OF FIR DTD 9-7-06

EXT.8..LETTER DTD 17-7-06

EXT.9.. LETTER DTD 26-7-06

EXT.10..CLAIM BILL DTD 26-7-06

EXT.11.. LETTER DTD 10-8-06

EXT.12.. LETTER DTD 24-8-06

EXT.13..LIST OF LOST/SHORT MEDICINES

EXT.14.. LETTER DTD 24-8-06

EXT.15..REVISED CLAIM BILL DTD 24-8-06

EXT.16.. LETTER DTD 6-9-06 , EXT. 16(1) ..ACKNOWLEDGMENT CARD

EXT.17.. LETTER DTD 16-10-06

EXT.18.. POLICE REPORT DTD 7-9-06

EXT.19.. LETTER DTD 25-11-06

EXT.20..NOTICE DTD 25-11-06

EXT. 21..ACKNOWLEDGMENT CARD , EXT. 21(1).. POSTAL RECEIPT

EXT. 22.. LETTER DTD 24-7-07

EXT.23..CERTIFICATE ISSUED BY POSTAL DEPT

EXT.24.. LETTER DTD 8-1-07

EXT.25.. LETTER DTD 10-3-07

EXT.26.. LETTER DTD 25-4-07

EXT.27.. LETTER DTD 5-7-07

EXT.28..POSTAL RECEIPT

EXT.29..CERTIFICATE ISSUED BY POSTAL DEPT

DEFEDANT SIDE

DW1..KAMAL SAHA

DW2..SURAJ NARAYAN SINGH

EXT.A..POLICE REPORT,     EXT. B..SPECIMEN COPY OF CONSIGNEE COPY


