
Assam Schedule VII, Form No. 132

HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF No-3.

DISTRICT-KAMRUP

Title Suit Case No. 100/2003

Present      :         Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B
Munsiff No.3, Guwahati.  

31st day of July, 2012

Sri. Sanjib Das
S.O: Jyotish Ch. Das,
R.O: Maligaon Gate No. 3, Das colony
District: Kamrup (M), Assam……………………: Plaintiff(s).

-Versus-

Smt. Ila Rani Das
D.O: Jyotish Ch. Das
C.O: ‘ Assam Type Writing Institute’
Gosala Bazaar
P.S: Jalukbari
District: Kamrup (M), Assam……………………: Defendant(s)

This suit coming on for final hearing on 13.07.2012 in the 

presence of:-
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1. None : Advocate(s) for the plaintiff(s).

And

2. Sri. T.K Dutta Roy : Advocate(s) for the defendant(s).

and having stood for consideration to this day, the court 
delivered the following Judgments. 

JUDGEMENT
(A suit for declaration of right of tenancy and for granting permanent injunction)

1.  Plaintiff’s  case:  The  plaintiff’s  case  is  that  the  defendant  is  the 

owner of an Assam Type House described fully in Schedule-I of the plaint. 

The plaintiff took the schedule room from the defendant on rent at monthly 

rent of Rs. 600/- (Six Hundred) only per month payable within 1st week of 

the following month. The tenancy commenced from 1st day of July 1999. 

The plaintiff  paid  a  sum of  Rs.  15,000/-  (Fifteen  Thousand)  only  as  an 

advance and another Rs. 10,000/- (Ten Thousand) only as security money to 

the defendant on 01.07.1999 out of which Rs. 416/- (Four Hundred Sixteen) 

only would be deducted monthly  for  the first  12 months  and remaining 

balance  would  be  adjusted  at  the  rate  of  Rs.  417/-  (Four  Hundred 

Seventeen) only by equal 24 monthly installment out of monthly house rent 

of Rs.  600/- (Six Hundred) only. The plaintiff  is running a cement shop 

under the name and style of M/S Sangita Enterprise in the said rented house. 

After expiry of the tenancy period the landlord / defendant increased the 

rent  by Rs.  100/-  (One Hundred) only and accordingly the plaintiff  was 

paying the same within the 7th day of the following month.  The plaintiff 

paid the monthly rent of Rs.  600/- (Six Hundred) only as per agreement 

upto June 2002. The defendant  thereafter  accepted the rent  of  Rs.  700/- 

(Seven  Hundred)  only  per  month  upto  October  2002.  The  defendant 

thereafter  refused  to  accept  the  rent  from the  plaintiff  for  the  month  of 

November 2002. Thereafter the plaintiff is paying the rent in the court since 

11.12.2002 under the provisions of  Section 5(IV)  of  The Assam Urban 
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Areas Rent Control Act 1972. The plaintiff has indefinable legal right to 

run his business in the suit premises and cannot be evicted except by way of 

decree of court as per provisions of law.

2.   Plaintiff’s prayer:  The plaintiff has therefore filed the suit with the 

following prayers:

1. Declaration of his tenancy right of Schedule-II of the suit premises 

under The Assam Urban Areas Rent Control Act 1972.

2. Grant of injunction.

3. Relief/ reliefs under the circumstances of the case.

3.  Defendant’s  version: The  defendant  through his  written statement 

submitted  that  the  tenancy  agreement  was  made  on  20.07.1999  which 

expired on 30.06.2002. The plaintiff became a defaulter in paying rent from 

July 2002. Moreover the suit premise is required bonafide by the defendant. 

The  defendant  also  alleged  that  the  plaintiff  violated  the  terms  and 

conditions  of  tenancy  agreement  by  partitioning  the  shop  without  her 

consent. After a lapse of 4 months rents, the plaintiff made a money order 

for Rs. 700/- (Seven Hundred) only instead of due Rs. 900/- (Nine Hundred) 

only per month (Rs. 600/- as rent for 1 (one) room and another Rs. 300/- 

(Three Hundred) only per month for other room) which he had taken on 

verbal agreement. The plaintiff is depositing rent in court for 1 room only 

from December 2002. However the plaintiff failed to pay the rent for the 

attached  room  without  paying  rent  since  July  2002.  The  defendant 

submitted her counter-claim along with her written statement.

4.  Plaintiff’s  written  statement  to  counter-  claim:   The  plaintiff 

submitted written statement against counter-claim stating that the counter 

claim is not properly valued nor proper court-fee has been paid.

5.  Proceedings of the case: The instant suit was filed in the year 2003. 

On the basis of the aforesaid pleadings 8 issues were framed on 14.06.2004. 

Thereafter on 07.12.2005 the issues were re-settled and therefore 7 issues 

were framed.  On 27.01.2006 the judgment  was  passed and the suit  was 

decreed.  The  defendant  preferred  an  Appeal  No.  T.A  23/2006  and  the 

judgment dated 27.01.2006 was set aside. The case was remanded to this 

court for delivering judgment on all issues afresh.
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 Thereafter on 12.09.2007 this court passed a fresh judgment. The suit 

was dismissed.  Thereafter  appeals  were preferred vide case numbers TA 

76/2007 and TA 11/2008. The appellate court again remanded the case to 

this court for passing a judgment afresh.

 Thereafter  on  04.12.2009  this  court  passed  a  fresh  judgment.  My 

learned  predecessor  dismissed  the  suit  and  decreed  the  counter  claim. 

Appellate court remanded the case for the 4th time after setting aside the 

judgment and decree passed by my learned predecessor. The appellate court 

directed this court to pass a judgment on the basis of the issues settled on 

07.12.2005. Further it is directed to afford opportunities to the parties to 

adduce evidence if desired by the parties.

6.  This  court  therefore  received  the  aforesaid  copy  of  judgment  and 

order  on  07.01.2011.  On  01.09.2011  the  defendant  submitted  that  they 

would  like  to  adduce  further  additional  evidence.  The  said  witness  was 

cross  examined  on  22.05.2012.  Thereafter  written  arguments  were 

submitted. The plaintiff again remained absent during oral arguments and 

there by the suit proceeded for delivery of judgment.

7.  Strictly construing the aforesaid orders of T.A 33/ 2010 the issues 

framed on 07.12.2005 are considered for discussion.

8.  Issues: The issued framed on 07.12.2005 are as follows.

1. Whether the suit and the counter-claim are maintainable?

2. Whether there are cause of action for the suit  and the counter-

claim?

3. Whether the suit and the counter-claim are properly valued?

4. Whether the plaintiff is a tenant under the defendant?

5. Whether the plaintiff is a defaulter in payment of rent of the suit 

rooms?

6. Whether the plaintiff has violated the terms and conditions of the 

tenancy agreement?

7. Whether the plaintiff and the defendant are entitled to the reliefs 

as prayed for in the suit and the counter-claim?

9.  Discussion, Decision and Reasons thereof:      
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 During trial, the plaintiff examined himself as PW-1 and exhibited 

11(Eleven)  documents.  The  defendant  originally  examined  2  (Two) 

witnesses. Thereafter when the case was remanded back for the 4th time the 

defendant examined herself as an additional evidence. 

10.  Issue no.4, 5 and 6: 

 In the present circumstances of the case, these three issues appear to 

be  the  most  vital  ones  and  are  therefore  taken  up  for  discussion  first. 

Moreover for better appreciation of evidence the aforesaid issues are taken 

up together.

 PW-1 Sanjib Das deposed in his evidence that he was a tenant of the 

defendant lady. Hence it is evident that there exist a relationship of landlord 

and  tenant  between  the  defendant  and  plaintiff  in  respect  of  the  suit 

premises.  Exhibit-B is the agreement  of tenancy executed on 20.07.1999 

between the defendant and the plaintiff. The monthly rent for the Schedule-

II room was fixed at Rs. 600/- (Six Hundred) only per month payable within 

1st week  of  the  succeeding  month  according  to  English  calendar.  The 

plaintiff too admitted that the defendant is the owner of Schedule-I Assam 

Type House comprising of 2 (Two) rooms.  

 Exhibit-B shows that the rent for Schedule-II room was payable to 

the defendant on the first week of the following month. The tenancy period 

commenced  from 01.07.1999 for  a  period of  3  (three)  years.  Defendant 

being DW-1 has deposed that the plaintiff has not paid the due rent to her 

since  July  2002.  However  PW-1  deposed  that  the  defendant  refused  to 

accept the rent from the last part of the year 2009 and hence getting no other 

options he is depositing the same in the court. To prove the claims of the 

PW-1,  he  has  deposited  11  (Eleven)  challans which  are  exhibited  as 

Exhibit-1(1) to Exhibit-1(11).

 On the point  to prove that  the plaintiff  is  not  a  defaulter,  the law 

establishes the burden upon the plaintiff to prove that he is not a defaulter. 

The tenant has to establish that the rent was in-fact  tendered and it  was 

actually refused by the landlord compelling him to deposit the same in the 

court. The plaintiff  has failed to discharge his burden. He ought to have 

called for the N.J records to prove his part of the claim that he deposited the 
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rent in the court. No records of N.J cases were called for by the plaintiff to 

discharge the burden that he is not a defaulter. 

 PW-1 has further not stated the date on which he offered the rent. The 

tendering of rent is a continuous process even during the pendency of the 

suit. PW-1 has even failed to state that till date he has been offering the rent 

to  the  defendant  every  month.  When  it  is  not  proved  that  the  plaintiff 

rendered the rent,  the question of defendant’s refusal  to accept the same 

need not be discussed in the present circumstances of the case. 

11.  Reliance can be had upon case laws reported in:

1. GLR 2000 (2) P 402,

2. GLR 2006 (3) P 635,

3. GLR 2002 (2) P 75,

Wherein it has been held that deposit of rent before the court without 

offering the same to the landlord and refusal  there-off is contrary to the 

provision of Sub-Section (4) of the Section-5 of The Assam Urban Tenancy 

Act 1972. In the factual matrix of the case it can be held that even though 

the plaintiff deposited the rent in the court, they are not valid deposits. 

12.  The defendant had pleaded that the plaintiff had taken the other room 

of Schedule-I premises on rent of Rs. 300/- (Three Hundred) only on verbal 

agreement and he failed to pay the rent of this “Ekchali room since July 

2002. This statement has not been denied by the plaintiff. This proves that 

the plaintiff had taken the whole of Schedule-I premises on rent. Exhibit-A 

also clearly specifies that there was a “Ekchali”shed along with the Assam 

Type  House.  The  PW-1  also  deposed  about  the  “Ekchali”  room in  his 

evidence-in-chief. 

 DW-1 in her cross-examination to her additional evidence denied the 

suggestion that the plaintiff is paying her the due rents.

In light of the discussions made above, I hold that the plaintiff is a 

defaulter  in  paying  rents  to  the  defendant.  Accordingly  I  hold  that  the 

plaintiff has violated the terms and conditions of the tenancy agreement.

13.  Issue no.1 and 2: 

 For the convenience of discussion,  these two points are also taken 

together. 
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On perusal  of  the  pleadings  and  on  appreciating  the  evidence  on 

record and other documents, it is evident that the suit and the counter-claim 

is maintainable. Moreover it reveals that there is cause of action of the suit 

and  the  counter-claim  as  the  pleadings  contain  the  fact  constituting  the 

cause of action. 

Accordingly these issues are decided.  

14.  Issue no.3: 

 The instant  suit  is  filed by the plaintiff  for  declaration of  tenancy 

right over the suit land and for permanent injunction. The defendant filed 

the counter-claim for arrear rents of the suit premises (both rooms) with 

interest and for direction to the plaintiff to vacate the suit premises.  The 

defendant  has  not  valued  the  counter-claim properly.  On perusal  of  the 

pleading it reveals that the defendant ought to have specifically mentioned 

the period of arrear rents and pay the necessary court fee there-on. In view 

of  the  above  the  counter-claim for  realization  of  arrear  rents  cannot  be 

decreed for the same is not properly valued and for non-payment of proper 

court fees. However vide order dated 12.11.2003 the defendant has paid a 

deficit court fee which has been duly accepted by the court. Accordingly the 

defendant  is  entitled  to  get  a  decree  for  ejectment  of  the  plaintiff  from 

Schedule-I premises on the ground of defaulter.

Accordingly these issues are decided.

15.  Issue no.7: 

 In view of the discussions made above and decisions arrived at the 

aforesaid issues it appears that the plaintiff is not entitled to any relief as 

prayed for, more specifically when it has been decided that the plaintiff is a 

defaulter  in  respect  of  payment  of  rent  to  the  defendant  and  being  a 

defaulter  he  has  violated  the  terms  and  conditions  of  payment  of  rent 

mentioned  in  the  tenancy  agreement.  On the  other  hand in  view of  the 

discussions made in issues no. 1, 2, 5 and 6 and subject to the payment of 

deficit court fee payable by the defendant, the defendant is entitled to the 

relief prayed for in the counter-claim subject to the conditions as discussed 

and decided in the issue no.3. 

16. Accordingly as per orders dated 09.09.2010 passed by the Hon’ble 

Civil Judge No.-2 Kamrup in T.A No. 33/10 this judgment is concentrated 
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purely on the issues settled on 07.12.2005 only after affording opportunities 

to the parties to adduce evidence. It has been held as discussed in paragraph 

13 of the judgment no. T.A No. 33/10 that 7 (Seven) issues were framed on 

07.12.2005.  Accordingly  all  the  7  (Seven)  issues  are  taken  up  in  this 

judgment.  However  on  perusal  of  the  case  record  it  is  found  that  an 

additional issue was framed on 12.07.2007, subsequent to the issues framed 

on 07.12.2005, however the said additional issue has been wrongly written 

in the page where issues dated 14.06.2004were written after being framed. 

The additional issues should have been written on the page where issues 

framed on 07.12.2005 were written. The said additional issue was framed as 

per  the direction of  the appellate  court  in case  number  T.A. 23/06.  The 

appellate court  remanded the suit  for trial  with direction to this court to 

frame an issue as whether the defendant has bonafide requirement of the 

suit  premises  as  claimed  in  the  counter-claim  and  to  try  the  issue 

appreciating the evidence avail on record.

17.   Let me now discuss the additional issue as follows: 

Whether the defendant has bonafide requirement of the suit premises?

The  defendant  as  DW-1  and  on  her  additional  evidence  has  not 

deposed that the suit premise is required bonafide by her. DW-2 however 

reveals  that  the defendant  has  bonafide  requirement  of  the suit  premise. 

DW-1 is the landlord who has to establish her plea. In the absence of any 

cogent evidence this issue is decided against the defendant.

18.  ORDER

In the conclusion the suit is dismissed on contest without cost. The 

counter-claim is decreed partly on contest without cost.

Accordingly the defendant is entitled to get a decreed for eviction of 

the plaintiff from the Schedule-I premises as described in the plaint, and to 

recover the vacant possession of the same.

  Prepare decree accordingly.

  Given under my hand and seal of the court on 31st day of July 2012 

at Kamrup Guwahati.

Naguib Ahmed
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Munsiff No.-3 
Kamrup

APPENDIX

Plaintiff’s Witnesses

PW- 1: Sri. Sanjib Das

Exhibit-1(1) to Exhibit-1(11): Treasury Challans of rents.

 

Defendants Witnesses:

DW-1: Sri. Ila Rani Das

Prime Exhibits

Exhibit-A : Sale deed.
Exhibit-B : Tenancy Agreement.
Exhibit-C : Notice to tenant.
Exhibit-D : Pleaders notice.

DW-2: Sri. Binoy Kumar Sharma

Additional Evidence:

DW-1: Sri. Ila Rani Das

Naguib Ahmed
Munsiff No.-3 

Kamrup
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