
               IN THE COURT OF THE ADDL.  SESSIONS JUDGE,
(F.T.C.) NO.1, KAMRUP AT GUWAHATI.

PRESENT : Smti. H.D. Bhuyan, 
Addl. District & Sessions Judge, 
(F.T.C) No.1, 
Kamrup, Guwahati. 

CRIMINAL APPEAL NO. 19 OF 2012

This  appeal  is  directed  against  the  Order  dated  30-01-2012 
passed  by  learned  Judicial  Magistrate,  1st Class,  Kamrup  at 
Guwahati in Misc. Case No. 160M /2011.

1.   Nurul Amin,  
      S/O Late Farjan Ali.
      R/O Prestige Tower, Block-III,
      2nd Floor, Puranbasti,
      Fakaruddin Ali Ahmed Road
      P.S. Dispur, Guwahati-37
      Dist-Kamrup(M), Assam. ……………..Appellant/2nd Party.

                                 - VERSUS -

1.  Mrs. Parbin Sultana, Wife of Nurul Amin, 
     R/O Prestige Tower, Block-III,
     2nd Floor, Puranbasti,
     Fakaruddin Ali Ahmed Road
     P.S. Dispur, Guwahati-37

 Dist-Kamrup(M), Assam.  …..……Respondent/1st  Party.

ADVOCATES WHO APPEARED IN THIS CASE

For the appellant        :       M.J. Quadir,
                                                          Md. Giash Uddin,
                                                          S. Hussain,
                                                          Advocates.

 

For the respondent         :      Md. Ashan Ali, 
                                                          D.K. Shrestha,



                                                          Advocates. 
 

Date of argument : 11-04-2012

Date of judgment : 25-04-2012. 

J    U    D    G    M    E    N    T

1.  Assailing the legality and correctness of the order 

Dated  30-01-2012  passed  by  learned  Judicial  Magistrate,  1st 

Class, Kamrup at Guwahati in Misc. Case No. 160M /2011  U/S 

23  of  the  Protection  of  Women  from  Domestic  Violence  Act, 

2005, this  appeal  is preferred by the appellant, Nurul Amin U/S 

29 of Act against the respondent, namely, Mrs. Parbin Sultana 

praying for setting aside the impugned order passed by learned 

Court below.  

2.            The facts leading to the filing of this  appeal is that the 

respondent,  Mrs.  Parbin  Sultana  having  made  a  complaint 

regarding incident of domestic violence on her by her husband 

Nurul Amin and her in laws, the protection officer, namely, the 

District Social Welfare Officer Kamrup, vide letter dated 11-11-

2011,  submit  one  application  along  with  Domestic  Violence 

Incident Report in Form No. I and application of the aggrieved 

woman in Form No. II & III under Section 9, 37(2)(c) of the 

Protection of Woman from Domestic Violence Act, 2005 before 

the Learned. C.J.M. Kamrup, Guwahati, praying for urgent relief 

in favour of the aggrieved woman. 

                After receiving the aforesaid Domestic violence report 

along with the requisite application under Form No. I and Form 

No.II  U/S. 12 & 9 of   the Protection of Woman from Domestic 

Violence  Act,  2005,  the  learned  C.J.M.  Kamrup,  Guwahati 

registered a Case thereon and transferred the same to learned 

Judicial Magistrate, 1st Class, Kamrup at Guwahati, for disposal.  
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3.                Upon receiving notice, the 2nd Party, namely, Nurul 

Amin, the husband of aggrieved woman and one of his brother 

appeared in the Court of learned Judicial Magistrate, 1st Class, 

Kamrup at Guwahati. In the mean time the aggrieved woman 

filed  petition  for  interim  maintenance.  After  hearing  learned 

counsels for both side on the petition for interim maintenance, 

the learned Judicial Magistrate, 1st class, Kamrup at Guwahati, 

vide his order dated 30-01-2012 finally disposed the petition for 

interim maintenance with direction to the present appellant to 

provide   interim  maintenance  at  the  rate  of  Rs.18,000/-  per 

month to the aggrieved woman.                  

4. Being highly aggrieved by and dis-satisfied with the 

impugned order dated  30-01-2012 passed by learned Judicial 

Magistrate,  1st  class,  Kamrup at  Guwahati  in  Misc.  Case No. 

160M /2011, the present appellant has preferred this appeal U/S 

29  of  the  Protection  of  Women  from  Domestic  Violence  Act, 

2005, on the following grounds amongst others :- 

1. For that, the impugned order dated 30.01.2012 

is  erred  in  law  which  does  not  support  the 

provision laid down u/s 23 of the Protection of 

Women from Domestic  Violence Act,  2005 and 

being bad in law for which the same is liable to 

be set aside. 

                  2.For that the learned Magistrate while passing the 

impugned order failed to appreciate the material 

facts  on  record  and  decided  the  matter  without 

going  through  the  provision  of  Protection  of 

Women from Domestic Violence Act and the Rules 

thereof.                 

                 3. For that no copy of the petition u/s 23 of the  

P.W.D.V. Act was served upon the counsel of the 
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appellant before moving the petition and for which 

counsel of the appellant could not go through the 

same for  raising objection to the petition before 

passing of the impugned order. 

                 4.The Respondent suppressed material facts and 

stated  false  and  incorrect  statements  in  her 

affidavit sworn on 30.01.2012 and submitted with 

the  petition  for  monetary  relief  and  residential 

order. 

                  5.For that the statement of the Respondent in her 

affidavit  that the appellant has a flat  on rent at 

Guwahati  from  which  he  gets  Rs.10,000/-  per 

month  is  a  completely  false  and  incorrect 

statement. 

                 6.For that the Respondent suppressed the fact that 

the  flat  where  the  aggrieved  woman  has  been 

staying was bought by the appellant on loan from 

the L.I.C. of India and the monthly installment is 

Rs. 11320/- which is to be paid by the appellant 

every month.

                 7.For that the house constructed at Hojai by the  

appellant was also on housing Loan from HUDCO 

for  which  an  E.M.I.  of  Rs.4,260/-  has  to  be 

deducted from the salary  of  the appellant  every 

month. 

               8. For that Respondent suppressed the fact that an 

amount  of  Rs.4,000/-  as  G.P.F.,  an  amount  of 

Rs.400/-  as  Group  insurance  and  an  amount  of 

Rs.208/- as professional Tax is also deducted from 

the monthly salary of the appellant.    

               9.  For that the appellant being a diabetic patient, an 

amount of about Rs.1500/- has to be spent every 

month on his treatment and after all deduction the 

net amount remains Rs.20,575/- per month out of 

the total remuneration of Rs.42,264/-.  
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                10.For that the appellant has been staying at Diphu 

on  rent  and  his  monthly  maintenance  together 

with  house  rent  is  about  Rs.10,000/-  while  the 

Respondent has been staying at the residential flat 

of the appellant the monthly installment of the said 

flat i.e. Rs.11,320/- is paid by the appellant.

                11.For that if the appellant is to pay Rs.18,000/- per 

month as interim maintenance to the Respondent 

then the appellant  may not  be able to  maintain 

himself with a meager amount of Rs.2575/- p.m. 

only. 

                12.For that if the appellant is to pay an amount of 

Rs.18,000/-  p.m.  as  interim maintenance to  the 

Respondent then the appellant may not be able to 

pay the monthly installment of the residential flat 

where  the  Respondent  has  been  staying  and  in 

such an event the L.I.C. of India  may take over 

the flat by dispossessing the Respondent. 

                13.For that appellant is ready to pay the interim 

maintenance to the Respondent but the amount of 

Rs.18,000/- p.m. which is directed to be paid by 

the appellant  to the respondent is  an exorbitant 

amount. 

                14.For that pending disposal of this appeal the 

appellant is ready to pay any reasonable and just 

amount  to  the  Respondent  as  your  honour  may 

deem fit and proper  etc. 

5.          I have perused the appeal memo, the record   Misc. 

Case No. 160M /2011 and the impugned order passed   by the 

learned  Judicial  Magistrate,  1st class,  Kamrup  at  Guwahati  in 

Misc. Case No. 160M /2011.
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6. Now, the point for decision before me is – whether 

the impugned order passed by the Judicial Magistrate, 1st Class, 

Kamrup at Guwahati in   Misc. Case No. 160M /2011 suffers from 

any illegality or infirmity ?         

My findings and reasons thereof are as follows 

:-

        7.  During hearing of the petition, learned counsel for 

the  appellant submits that the learned Court below committed 

both error of law and fact while passing the impugned order and 

did not apply his judicial mind in right perspective while  passing 

the said order in as much as  the learned trial  Court failed to 

consider  the  basic  principal  of  the  law  of  the  Protection  of 

Women from Domestic Violence Act, 2005, by not providing with 

plaint copy and hence, the impugned order dated 30-01-2012 

passed  by  learned  Judicial  Magistrate,  1st class,  Kamrup  at 

Guwahati  in Misc. Case No. 160M /2011 is not sustainable on 

facts and in law. His further submission is that Respondent in her 

affidavit falsely stated that the appellant has a flat on rent at 

Guwahati  from  which  he  gets  Rs.10,000/-  per  month  and 

suppressed the fact that the flat where the respondent has been 

staying was bought by the appellant on loan from the L.I.C. of 

India and the monthly installment is Rs. 11,320/- which is to be 

paid by the appellant every month. He further submits that the 

house  constructed  at  Hojai  by  the  appellant  after  obtaining 

housing Loan from HUDCO for which  an E.M.I. of Rs.4,260/- has 

been deducted from his salary every month and an amount of 

Rs.4,000/- as G.P.F., an amount of Rs.400/- as Group insurance 

and an amount of Rs.208/- as professional Tax is also deducted 

from the monthly salary of the appellant, further the appellant 

being a diabetic patient and an amount of about Rs.1500/- has 

to spent every month on his treatment and after all deduction 

the net amount remains Rs.20,575/- per month out of the total 

remuneration  of  Rs.42,264/-.  Further  submission  of  the 

appellant is that he has been staying at Diphu on rent and his 

monthly  maintenance  together  with  house  rent  is  about 
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Rs.10,000/- while the aggrieved woman has been staying at the 

residential flat of the appellant and the monthly installment of 

the  said  flat  i.e.  Rs.11,320/-  has  been  regularly  paid  by  the 

appellant and if the appellant has to pay Rs.18,000/- per month 

as  interim  maintenance  to  the  aggrieved  woman,  then  the 

appellant may not be able to maintain himself  with a meager 

amount of Rs.2575/-p.m. He further submits that the amount of 

Rs.18,000/- p.m. which is directed to be paid by the appellant to 

the respondent is an exorbitant amount but he is ready to pay 

any  reasonable  and  just  amount  to  the  Respondent.  He, 

therefore  prays  for  allowing  this   appeal  and   set  aside  the 

impugned order dated   30-01-2012 passed by learned Judicial 

Magistrate,  1st  class,  Kamrup at  Guwahati  in  Misc.  Case No. 

160M /2011 and to pass order for payment  of a reasonable and 

just amount to the aggrieved woman as interim maintenance.

 

 Forcefully  resisting  the  submission  made  by  the 

learned counsel  for the appellant,  the learned counsel  for the 

respondent/aggrieved woman submits that the Court below after 

proper appreciation of the materials available before it finds that 

the  application along with Domestic Violence Incident Report in 

Form No. I and application of the aggrieved woman in Form No. 

II  &  III  and  the  relevant  papers  filed  in  the  case,  have 

sufficiently made out a prima facie case of domestic violence for 

which  aggrieved  party  suffered  a  lots  and  there  being  no 

provision in the Act itself to direct the aggrieved party to provide 

the  plaint  copy  along  with  relevant  documents  to  the 

respondent,  hence,  he  has  not  committed  any  illegality  while 

passing the impugned order dated 30-01-2012 and there is no 

reason  to  interfere  with  the  impugned  order  passed  by  the 

learned  Judicial  Magistrate,  1st Class,  Kamrup  at  Guwahati  in 

Misc.  Case  No.  160M /2011.  He  further  submits  that  the 

petitioner is the only legal wife of the appellant and out of their 

wedlock, two daughters were born and the elder daughter has 

been prosecuting her study at Delhi  while the younger one is 

also now reading in class X and the petitioner having no source 
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of  income  of  her  own,  the  learned  Court  below  has  not 

committed any illegality while passing the impugned order dated 

30-01-2012. He, therefore prays for dismissing the appeal and 

affirmed  the  impugned  order  dated 30-01-2012  passed  by 

learned  Judicial  Magistrate,  1st  class,  Kamrup at  Guwahati  in 

Misc. Case No. 160M /2011. 

8.             I have given my thoughtful and anxious consideration 

as regards to the rival contention raised by the learned counsels 

for both side. I also perused the records Misc. Case No. 160M /

2011  and  the  impugned  order  passed  by  the  learned  Court 

below. The order was assailed firstly on the ground that without 

providing plaint copy to the present appellant, the learned Court 

below  passed  the  impugned  order.  Now,  so  far  the  first 

contention that plaint copy was not supplied to the respondents, 

it appears that there is no provision inserted in the Act to supply 

copies of the plaint to the respondent. Hence, I am unable to 

agree with the contention for the appellant that the impugned 

order dated   30-01-2012 passed by learned Judicial Magistrate, 

1st class, Kamrup at Guwahati in Misc. Case No. 160M /2011 is 

not  sustainable  on  facts  and  in  law as  plaint  copies  was  not 

provided to the  present  appellant for  inspection.  The second 

contention raised by the learned counsel  for the appellants  is 

that  that the amount of Rs.18,000/- p.m. which is directed to be 

paid by the appellant to the respondent is an exorbitant amount 

but he is ready to pay any reasonable and just amount to the 

Respondent.  After  going  through  the  petition  as  well  as  the 

record of Misc. Case No. 160M /2011, it is seen that the appellant 

did  not  disputed  the  fact  that  the  aggrieved  woman  has  no 

source of income of her own and his two daughters living with 

their mother are now prosecuting their studies, one in Delhi and 

the other one is at Guwahati. Hence, the appellant is duty bound 

to pay for maintenance of his wife and daughters and also for 

their studies. After taking judicial notice of the document marked 

as  Annexure  10,  it  appears  that  Gross  Total  salary  of  the 

appellant as on 27-12-2011 was 42,264 and after deduction of 
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G.P.F., G.I., P.Tax And HUDCO Building advance, he draws net 

salary of Rs.33,395/- and after deducting L.I.C. House Loan of 

Rs.11,320/-and medical Expenditure of Rs.1,500/-, an amount of 

Rs.20,820/-  remained  with  him. It  is  equally  true  that  the 

appellant has also got another house at Hojai apart from the flat 

at Guwahati, where the aggrieved woman alleged to be residing 

with her daughter, hence, he can earn something from the said 

house for his maintenance. It is also not disputed that both the 

daughters  of the appellant are now living with their mother i.e. 

the aggrieved woman and prosecuting their studies, one in Delhi 

and the other one is at Guwahati. That being the position, I, am 

unable to agree with the contention of the appellant that   the 

amount of Rs.18,000/- p.m. which is directed to be paid by the 

appellant  to  the  respondent  is  an  exorbitant  amount  but  the 

same is found to be reasonable and just  under the facts and 

circumstances of the case.  

  

9.           Thus, after considering all the matters in its entirety 

and having regard to the law and facts as stated above, this 

Court is of view that the learned Court below has not committed 

any error or illegality while passing the impugned  order dated 

30-01-2012 in Misc. Case No. 160M /2011 directing the appellant 

to pay interim maintenance to aggrieved woman  at the rate of 

Rs.18,000/-  per  month and therefore,  the  same need not  be 

required to be interfered with by this appellate Court. 

 

O       R       D        E       R  

  

10.  In result, this Crl. Appeal being devoid of merit is 

dismissed on contest. The impugned order  dated   30-01-2012 

passed  by  learned  Judicial  Magistrate,  1st  class,  Kamrup  at 

Guwahati in Misc. Case No. 160M /2011 is hereby affirmed.    

                       The appellant is directed to appear before the  

learned  trial  Court  on  or  before  14-05-2012  for  further 
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proceeding in the case and for payment of interim maintenance 

as per order dated 30-01-2012 passed by learned  trial Court.   

     Send back the L.C.R. with a copy of this judgment 

to the Court below. 

The Judgment is delivered, given under my hand and 

the seal of this court and I signed this judgment on this day the 

25th day of April, 2012 at Guwahati.

  

      

              (Mrs. H.D. Bhuyan )
             Addl. Sessions Judge,

              (F.T.C. No.1)
              Kamrup, Guwahati.
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