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J    U    D    G    M    E    N    T

 1.                This  appeal is directed against the Judgment and de-

cree dated 11-06-2007 passed by learned Civil Judge, Senior Divi-

sion No.2 Kamrup at Guwahati in Title Suit No.202 of 2003. The ap-

peal is preferred by the appellant  Sri Subhash Boro, against the re-

spondents,  Smti. Gitawali Medhi and three others U/S 96 R/W Or-

der 41 Rule 1 of C.P.C. praying for setting aside the impugned judg-

ment and decree passed by the Court below.

2          The facts leading to the filing of this appeal  is that the 

Respondent Smti Gitawali Medhi along with 3 others, namely, Smti. 

Rani Deka, Shri Mohini Kalita and Shri Mahesh Medhi having filed a 

suit  for  declaration  of  right,  title  and  interest,  for  recovery 

possession and for permanent injunction, the same was registered 

as T.S. No. 202/03 and tried and disposed in the Court of learned 

Civil Judge (Sr.Divn. No.2) Kamrup at Guwahati. 

3. The plaintiff case as set forth in his plaint is that one 

Shri  Gangadhar Kalita  being the original  owner of the suit land 

which  is  described  in  the  schedule  to  the  plaint(  herein  after 
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referred as suit land), sold 3 plots of land to the plaintiffs, namely, 

plaintiff  Nos.1,2 & 3 respectively by executing separate deeds of 

sale  in  favour  of  them.  Out  of  the  total  land,  the  plaintiff  No.1 

Gitawali  Medhi purchased one bigha 3 kathas land, plaintiff  No.2 

Rani Deka purchased 2 kathas land and plaintiff No.3 Mohini Kalita 

purchased one bigha land and all the plaintiffs started to possess 

their respective purchased land jointly making the total purchased 

land within single  plot  since from the days of  their  purchase by 

erecting common boundary walls around the said plot of suit land. 

Further averments in the plaint is that on 09-07-1998, the plaintiffs 

raised  a  C.I.  Sheeted  “ekchali”  house  on  the  suit  land  but  the 

defendant along with some of his accomplices came to the suit land 

and forcibly occupied the said 'ekchali'  house and inducted some 

persons therein and thereafter, the plaintiffs jointly filed a petition 

before the Executive Magistrate, Kamrup, Guwahati to draw up a 

proceeding U/S.145 Cr.P.C. and the said application was registered 

as Case No.418M /98 and in the said case, the learned Executive 

Magistrate  after  hearing  both  the  parties  having  declared 

possession of the suit land in favour of the plaintiffs Vide his order 

dated  14-9-2000,  the  defendant  preferred  a  Criminal  Revision 

against the said order of the learned Executive Magistrate and  the 

learned  Sessions  Judge,  Kamrup  at  Guwahti,  after  hearing  both 

parties,  vide  his  order  dated  28-03-2001  dismissed  the  said 

Revision Petition filed by the defendant. Thereafter the defendant 

filed two separate Title Suits being Title No.169/99 and Title Suit 

No. 170/01 against the plaintiffs and both the suit were ultimately 

dismissed. It is further averred in the plaint that in pursuant to the 

final  order  passed  by  Executive  Magistrate  in  the  proceeding 

U/S.145 Cr.P.C.,  the officer-in-charge of Dispur P.S. went to the 

suit land to hand over possession of the same to the plaintiffs but 

could not execute the order of learned Executive Magistrate due to 

the existence of the 'ekchali' house thereon. Hence, the plaintiffs 

preferred this suit for declaration of right, title and interest and for 

recovery of possession of the suit land.
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                     The defendant contested the suit by filing written 

statement and pleaded inter-alia that the suit of the plaintiff is not 

maintainable in his present form, that the suit is bad for non joinder 

of necessary parties and mis-joinder of un-necessary parties, that 

the suit is not properly valued and proper Court fee has not been 

paid, that the suit is bad for waiver, estoppel and acquiescence etc. 

The defendant’s case is that the plaintiffs were never in possession 

the suit land at any point of time and the uncle of this answering 

defendant,  namely,  one  Nagendra  Boro  purchased  the  suit  land 

from the original owner Nemai Garo by executing a registered sale 

deed and as his uncle was old at the time of executing the sale 

deed, a power of attorney in favour of this defendant was executed 

by his uncle to look after the suit land and since then this defendant 

has been possessing the suit land continuously as an attorney of 

Nagendra Boro. Hence, the defendant prays for dismissal of the suit 

of the plaintiff. 

Upon  pleading  of  the  parties  following  issues  were 

framed . 

         1.Whether the suit is maintainable in its present form ?

          2.Whether the plaintiffs are the owners of the total 

land described in the schedule of the plaint ? If so, 

whether the plaintiffs are entitled to a declaration of 

their right, title and interest over the schedule land ? 

         3.Whether the defendant illegally occupied the land and 

the ekchali house of the plaintiffs and inducted other 

persons ? 

        4.Whether the plaintiffs are entitled to get decree, as 

prayed for ? 

        5.To what other relief/ reliefs the parties are entitled ? 

5. In  support  of  the  claim,  the  plaintiffs  side  adduced 

evidence of three P.Ws. and exhibited several documents while the 

defendant side also adduced evidence of 3 witnesses and exhibited 

some documents in support of their respective pleas. After hearing 
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argument  for  both  sides,  the  learned  trial  Judge  delivered  his 

Judgment Vide order dated 11-06-2007 and decreed the plaintiffs’ 

suit declaring right, title and interest over the suit land in favour of 

the plaintiffs and for recovery of possession  from the defendant.    

       

6. Being  highly  aggrieved  by  and  dis-satisfied  with  the 

order dated 11-06-07 passed by the learned Civil Judge (Sr.Divn.) 

No.2,  Kamrup,  Guwahati  in  T.S.  No.  202/03  the  defendant/ 

appellant preferred this appeal on the following grounds amongst 

others :-

         1. For that the learned court below has committed great 

error of law & facts by passing the impugned judgment 

& decree and as such, the impugned judgment & decree 

is liable to be set aside. 

         2. For that, For that learned court below did not consider 

the materials in records and also fails to consider the 

evidence in proper prospective manner and as such, the 

impugned judgment & decree is liable to be set aside. 

         3. For that the learned Court below fails to frame issue on 

the point whether the schedules land is under dag No. 

422 (New) 114(old) of K.P. Patta No.124(New)/ 7 (old) 

of village Gog under Mouza Ramsarani  on basis of the 

pleadings of both the parties and as such, the impugned 

Judgment  and  decree  having  suffered  from  non 

application of mind  is liable to be set aside.         

         4. For  that  the  learned court  below  while  deciding the 

issue No.1 did not consider the fact and materials on 

record and wrongly come to a conclusion that the suit is 

maintainable and accordingly wrongly decided the issue 

in  favour  of  the  plaintiff  and  as  such,  the  impugned 

judgment and decree is liable to be set aside.
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         5. For that the learned court below at the time of  deciding 

the issue No.2 and 3  erroneously hold that there was 

reason to believe that the plaintiffs had long possession 

over the suit land after purchase of the same till they 

were dispossessed there from thereby holding that the 

plaintiffs have right, title and interest over the suit land 

and were in possession of the same till 1998. The above 

findings of the learned court below is perverse and bad 

in the eye of law and as such, the impugned judgment 

is liable to be set aside.

         6. For that the learned court below at the time of passing 

the impugned judgment and decree decided the issue 

No.4  and  5  in  favour  of  the  plaintiff  /  respondent 

without  any discussion of  the  evidence in record and 

without any reasons there on and as such, the findings 

of  the court  below in issue No.4 and 5 is  illegal  and 

arbitrary and bad in eye of law therefore the impugned 

judgment and decree is liable to be set aside. 

       7. For that the learned court below at the time of passing 

the impugned judgment & decree owed a duty to give 

findings on all  the question raised by the appellant  / 

respondent but the learned court below fails to do so at 

the time of passing the impugned judgment and decree 

and as such, the impugned judgment and decree is bad 

in eye of law and the same is liable to be set aside. 

       8. For  that  in  any  view  of  the  matter  the  impugned 

judgment  is  perverse, illegal,  inoperative and suffers 

from non application  mind  and as  such,  the  same is 

liable to be set aside etc.  

5. I have heard arguments for both sides and also perused 

the impugned Judgment.  I  have also perused the plaint,  written 
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statement and the evidence oral and documentary adduced by the 

contesting parties.

Now, the point for decision is – whether the impugned 

Judgment and decree appealed against is sustainable in law?

6.  My findings and reasons thereof are as follows :- 

 

During hearing of the appeal, the learned counsel for 

the  appellant  submits  that  the  trial  judge  has  erred  in  law  in 

deciding  the Issues, namely, the Issue Nos.1,2,3,4,and 5 against 

the  defendant/appellant  and  gave  his  wrong  findings  on  those 

Issues. He also submits that the learned trial court while deciding 

Issue Nos. 2 and 3 ought to have held that the defendant acquired 

right, title and interest over the  suit land by virtue of purchase of 

the same by his uncle Nagendra Boro from its original owner Nimai 

Garo and later on the suit  land devolved on him from his uncle 

Nagendra Boro  but  the learned trial Court has failed to appreciate 

evidence adduced by the witnesses of the defendant/appellant in 

this regard while deciding  these issues and erroneously hold that 

the plaintiffs  after  purchasing the suit  land from one Gangadhar 

Kalita  were in occupation of the same till  1998 when they were 

dispossessed there from by the defendant and thereby committed 

error of law while declaring right, title and interest over the suit 

land  in  favour  of  the  plaintiffs.  The  learned  counsel  for  the 

appellant/defendant further contended that the learned Court below 

fails  to  frame issue on  the  point  whether  the  schedules  land  is 

under dag No. 422 (New)/ 114(old) of K.P. Patta No.124(New)/ 7 

(old)  of  village  Gog  under  Mouza  Ramsarani  on  basis  of  the 

pleadings  of  both  the  parties  and  as  such,  the  impugned  order 

suffers from non application of mind and as such, the impugned 

judgment & decree is liable to be set aside.  The learned counsel for 

the  appellant  further  submitted  that  the  plaintiffs  were  never  in 

possession the suit land at any point of time and the uncle of this 

appellant, namely, one Nagendra Boro purchased the suit land from 

the original owner Nemai Garo by executing a registered sale deed 

and as his uncle was old at the time of executing the sale deed, a 

power of attorney in favour of this defendant was executed by his 

uncle to look after the suit land and since then, this defendant has 
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been possessing the suit land continuously as an attorney of said 

Nagendra Boro. So, he prays for allowing the appeal and set aside 

the impugned judgment and decree passed by the learned court 

below. 

 

 Raising a contrary view on the submission made by the 

learned  counsel  for  the  appellant,  the  learned  counsel  for  the 

respondents  submits  that  the  Court  below  after  considering  the 

pleadings of the parties and proper appreciation of the evidence, 

oral as well as documentary has passed this judgment in conformity 

with  law and he has  not  committed any error  or  illegality  while 

decreeing the suit of the plaintiff and therefore, there is no reason 

to interfere with the impugned judgment and decree passed by the 

learned  Court  below.  According  to  the  learned  counsel  for  the 

respondent,  in  the  instant  suit,  the  plaintiffs  have succeeded  to 

prove  the  fact   they  acquired  right,  title  and  interest  over  the 

disputed land by  virtue of  their  purchase of  the same from its 

original owner Gangadhar Kailta and they were in possession of the 

same till  1998  when they  were  dispossessed  there  from by  the 

defendant  and  the  learned  Court  below  after  discussing  the 

evidence   adduced  by  the parties  in  support  of  their  respective 

claim found that the plaintiffs have acquired right, title and interest 

over the suit land under dag No.422 of K.P. Patta No.124  by virtue 

of their purchase of the same while defendant’s claim concerned to 

land  under  dag  No.114(old)/124(New)  of  Patta  No.7,  so,  the 

impugned judgment and decree passed by the learned Court below 

while decreeing the plaintiff’s suit is sustainable in law and there is 

no reason to interfere with the said judgment.  The learned counsel 

for  the  respondents,  therefore,  prays  for  dismissing  the  present 

appeal and affirming the impugned judgment and decree passed by 

the learned Court below. 

7.             I have given my thoughtful and anxious consideration 

as to the rival contentions raised by learned counsels of both the 

parties.  I  also  perused  the  evidence  in  record  as  well  as  the 

impugned judgment passed by learned trial Judge. In the instant 

suit it appears that the plaintiffs/respondents based their claim over 

the suit property on the basis of their purchase of the same from 

the  original  owner  by  executing  registered  sale  deeds.   The 
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plaintiffs also  duly proved three registered sale deeds that were 

exhibited under Ext.4, 5 and 6 to show that they purchased land 

under suit dag and patta from Gangadhar Kalita while sale deed 

which was proved under Ext.2 reveals that said Gangadhar Kalita 

purchased 1 Bigha 1 Katha 12 lassas land from one Fakir Kala. The 

plaintiffs also proved the Jamabandi of suit dag and Patta under 

Ext.13  which  shows  that  the  plaintiffs  name were  muted  in  the 

record  of  rights  in  respect  of  land  under  dag  No.422  of  Patta 

No.124. The defendant on the other hand in support of his claim 

produce only a photo copy of a sale deed exhibited under Ext.Ka 

which  shows  that  the  uncle  of  the  defendant  though  purchased 

2Bigha 3Katha and 6 lassas land under dag No114 of Patta No.7 

from Nimai  Garo  but  after  perusal  of  Ext.  Kha-  Jamabandi  it  is 

found that the name of Nagendra boro was mutated in respect of 5 

Bighas 1 katha 12 lachas land of Nimai Garo. Thus, the claim of the 

plaintiffs relates to land measuring 3 Bighas under dag 422 of patta 

No.124 while defendants claim relates to land  under dag No 114 of 

Patta No.7.The defendant tried to asserted the fact that the suit 

land is  under  under  dag No.  422 (New)/  114(old)  of  K.P.  Patta 

No.124(New)/ 7 (old).  The defendant though claimed that his land 

is covered by dag No.124(New)/114(old) of patta No.7 but he failed 

to  lead  any  evidence  to  show  that  the  land  claimed  by  him  is 

covered by under dag No. dag 422 of patta No.124. Hence, the land 

claimed by the defendant is found virtually different from the suit 

land claimed by the plaintiffs and hence, claim of the defendant in 

respect  of  the  suit  land  under  dag  422  of  patta  No.124  is  not 

substantiate by any reliable,  cogent and acceptable documentary 

evidence as required by law. That being the position, I am unable 

to agree with the submission of the appellant that the learned trial 

Court failed to frame proper issue in the suit on basis of pleading of 

the parties  for just  decision of the matters  in controversy.  The 

P.W.2-Gangadhar  Kalita  who was the original  owner of  the land 

alleged to be purchased by the plaintiffs adduced oral evidence that 

he  delivered   possession  over  the  suit  land  to  the  plaintiffs 

immediately  after  purchase  of  the  same  by  them  while  P.W.3. 

deposed that the plaintiffs purchased the suit land from P.W.2 and 

continued to be in possession of the same and in the year 1998, 

they  were  dispossessed  there  from by  the  defendant.  It  is  also 

evident  that  in  the  year  1998,  a  proceeding  was  drawn  under 
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Section  145/146  of  Cr.P.C.  in  the  Court  of  learned  Executive 

Magistrate  at  the  initiative  of  the  plaintiffs  and  in  the  said 

proceeding  learned  Executive  Magistrate  declared  the  possession 

over the suit land in favour of the plaintiff. Hence, preponderance of 

evidence  reveals that the plaintiffs were in better footing than the 

defendant to claim the suit land as their own.  

       Situated  thus,  it  is  seen  that  the 

plaintiff/respondent has  the plaintiffs have acquired right, title and 

interest over the suit land under dag No.422 of K.P. Patta No.124 

by virtue  of  their  purchase of  the  same while  defendant’s  claim 

concerned to land under dag No.114(old)/124(New) of Patta No.7. 

In view, of above discussions, it is held that the learned trial court 

has not committed any wrong while deciding the Issue Nos.2 and 3, 

hence, his findings regarding those issues do not  suffer from any 

illegality or irregularity and the same need not be interfered with in 

this appeal.

8. Now, regarding issue No.1 it  is  seen that though the 

defendant  pleaded  in  his  written  statement  that  the  suit  is  not 

maintainable in its present form, but there is no specific averment 

as to why the suit is not maintainable in its present form. Further, I 

find that the plaintiffs have filed this suit for declaration and for 

recovery of possession in the form which is prescribed for filing a 

declaratory suit. Hence, I find that the learned trial court did not 

commit any wrong while deciding this issue holding that the suit is 

maintainable in its present form.        

9. Now, so far Issue Nos. 4 and 5 are concerned, it is seen 

that the learned Court below decided these two issues on the basis 

of his observations and discussions made in Issue Nos. 2 and 3 and 

in  conformity  with  law  and  I  have  found  nothing  illegality  or 

infirmity in his  finding regarding the aforesaid issues. 

Thus, from the above observations, it is seen that the 

learned trial Court has not committed any error of law and facts 

while deciding the Issues in Title Suit No.202 of 2003 and therefore, 

the  impugned judgment  and  decree  passed  by  the  learned  trial 

Court do not suffer from any infirmities or illegalities and hence, the 

same is need not required to be interfered with by this appellate 

Court.   
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        O       R      D      E       R.

10. In the result, the appeal is dismissed on contest. The 

impugned  Judgment  and  decree  dated  11-06-2007  passed  by 

learned Civil Judge (Senior Division) No.2, Kamrup at Guwahati in 

T.S.Case No. 202 of 2003 is hereby affirmed.

The parties shall bear their own cost. 

Prepare decree accordingly.

Send back the L.C.R. with a copy of this judgment to 

the court below.  

 Judgment is pronounced in an open court, written on 

separate sheets and enclosed with the case record.

The Judgment is delivered, given under my hand and the 

seal of this court and I signed and delivered this judgment on this 

day of 16th Day of February 2012 at Guwahati.   

   

              (Mrs.H.D. Bhuyan)
          Addl. District Judge,

                                                                   (F.T.C.No.1)
          Kamrup:Guwahati.
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